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[1] UNITED STATES BOARD OF TAX APPEALS 

Series “A” Trust, an Express 
Trust, Petitioner, 

vs. 

Commissioner of Internal Rev¬ 
enue, Respondent. f j 

l 

Docket Entries 

1936 

June 4 Petition received and filed. Taxpayer notified. 
(Fee paid). j 

June 4 Copy of petition served on General Counsel. 

i 

July 31 Answer filed by General Counsel. 

Aug. 4 Copy of answer served on taxpayer. 

1937 | 

Oct. 26 Motion to consolidate with dockets ^5171 and 
85173 and to place on the Tulsa, Oklahoma, 

Circuit Calendar filed by General Counsel. 

I 

Oct. 30 Hearing set December 1, 1937, on motion. 

I 

Dec. 1 Hearing had before Mr. Sternhagen, Div. 10, on 
motion for consolidation and for Circuit Cal¬ 
endar — consolidation denied without prejudice 
to renew. 

Dec. 1 Motion for circuit hearing granted. Consolida¬ 
tion denied without prejudice. 

1938 | 

Jan. 14 Notice of appearance of E. J. Lundy as counsel 
for taxpayer filed. 

Jan. 24 Motion to transfer to Circuit Calendar for hear¬ 
ing in vicinity of Tulsa, Okla., and to 
consolidate for hearing and decision with 





2 


dockets 85171, 2, 3 - 93609 to 14, inclusive, 
filed by General Counsel. 

Jan. 28 Hearing set July 13, 1938, on motion. Answer 
served. 

July 13 Hearing had before Mr. Hill on motion of re¬ 
spondent to consolidate dockets 85171, 2 and 3 
and for Circuit Calendar. (Granted to Tulsa 
Calendar, Dec. 1, 1937). Consolidation denied 
without prejudice to renew at hearing on 
merits. 

July 13 Motion to consolidate denied without prejudice 
to renew at hearing on merits. (Granted to 
Tulsa, Okla. circuit calendar on Dec. 1, 1937). 

1939 

Mar. 1 Hearing set April 10, 1939 at Tulsa, Okla. 

Apr. 13 Hearing had before Mr. Kern on merits. Sub¬ 
mitted. Petitioner’s motion held C. A. V. 
(L. M. Poe and R. F. Bippus admitted for 
the purpose of this hearing pending their 
formal admission to practice before the Board). 
Petitioner’s motion filed. Dockets 85172 and 
93612 consolidated for hearing. Briefs due 
June 12, 1939 - replies June 27, 1939. 

Apr. 29 Transcript of hearing of April 13, 1939 filed. 

June 9 Memorandum brief filed by General Counsel. 

June 10 Brief filed by taxpayer. 6/12/39 copy served. 

June 26 Reply brief filed by taxpayer. 

1940 

April 10 Memorandum findings of fact and opinion 
rendered, John W. Kern, Div. 16. Decision 
will be entered under Rule 50. 
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[2] 1940 
May 8 

May 8 

May 9 
May 10 
May 27 

May 27 

May 27 

July 5 

July 10 


July 10 

July 17 

July 31 
Oct. 7 

1941 

Jan. 7 
Jan. 7 


I 

I 

i 


Motion for entry of decision filed by 'General 
Counsel. 

Motion for rehearing, reconsideration and fur- 

i 

ther hearing filed by taxpayer. 

Motion denied. 

I 

Hearing set 6/5/40 on settlement. 

Motion for a continuance to July 10, |l940 on 
settlement filed by taxpayer. 5/27/40 granted. 

Notice of appearance of George E. H. Goodner 
as counsel for taxpayer filed. 

Notice of withdrawal of E. J. Lundy as counsel 
for taxpayer filed and granted. 

Computation of deficiency filed by taxpayer. 
7/6/40 copy served. 

Hearing had before Mr. Disney on settlement 
under Rule 50. Respondent moves to continue 
one week. Granted. Continued to July 17, 
1940 for hearing on settlement under Rule 50. 

Order of continuance to Washington, D. C., 
calendar of 7/17/40 for hearing on settlement 
under Rule 50 entered. I 

i 

Hearing had before Mr. Kern on settlement un¬ 
der Rule 50 C. A. V. 

Transcript of hearing 7/17/40 filed. 

Decision entered, Kern, Div. 16. 

i 

i 

I 

Stipulation of venue filed. 

Petition for review by United States Cburt of 
Appeals of the District of Columbia with as¬ 
signments of error filed by taxpayer. 
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Jan. 7 Proof of service filed by taxpayer. 

Feb. 8 Motion for extension to April 3, 1941, to pre¬ 
pare and transmit record filed by taxpayer. 

Feb. 8 Order enlarging time to April 3, 1941, to pre¬ 
pare and transmit record entered. 

Mar. 26 Statement of points filed by taxpayer with proof 
of service thereon. 

Mar. 26 Designation of record filed by taxpayer with 
proof of service thereon. 

Mar. 27 Agreed statement of evidence filed. 

Apr. 2 Order enlarging time to April 7, 1941, to pre¬ 
pare and transmit record entered. 

[3] Series “A” Trust, an Ex- \ 
press Trust, Petitioner, I 

vs. > Docket No. 93612 

Commissioner of Internal Rev- \ 
enue, Respondent. / 

Docket Entries. 

1938 

May 19 Petition received and filed. Taxpayer notified. 
(Fee paid). 

May 19 Copy of petition served on General Counsel. 

May 19 Request for Circuit hearing in Tulsa or Okla¬ 
homa City filed by taxpayer. 5/19/38 copy 
served. 

June 24 Motion to transfer to Tulsa, Okla. and to con¬ 
solidate dockets 85171, 2, 3 - 93609, 10, 11, 12, 
13 and 14 for hearing and decision filed by 
General Counsel. 

June 24 Answer filed by General Counsel 
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June 28 
July 13 


1939 
Mar. 1 
Apr. 13 


Apr. 29 
June 9 
June 10 
June 26 

1940 
Apr. 10 


May 8 

May 8 

May 9 
May 10 


Hearing set July 13, 1938, on motion. Answer 
served. 

Hearing had before Mr. Hill on motioh of re¬ 
spondent to consolidate and for circuit cal¬ 
endar. Granted to Tulsa calendar. Consolida¬ 
tion denied without prejudice to renew motion 
at hearing on merits. 

Hearing set April 10, 1939, at Tulsa, Oklahoma. 

I 

Hearing had before Mr. Kern on meritjs. Sub¬ 
mitted. Petitioner’s motion filed and held 
C. A. V. (L. M. Poe and R. F. Bippus ad¬ 
mitted for the purpose of this hearing pend- 

r 

ing their formal admission to practice before 
the Board). Briefs due June 12, 1939 + replies 
June 27, 1939. 

Transcript of hearing of April 13, 193^, filed. 

Brief filed by General Counsel. 

Brief filed by taxpayer. 6/12/39 copy 

Reply brief filed by taxpayer. 

Memorandum findings of fact and 
rendered, John W. Kern, Div. 16. 
will be entered under Rule 50. 

Computation of deficiency filed by 
Counsel. 

Motion for rehearing, reconsideration 
ther hearing filed by taxpayer. 

Motion denied. 

Hearing set 6/5/40 on settlement. 


opinion 

decision 

General 

ihd fur- 


i 
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May 27 
May 27 
May 27 
July 5 
July 10 


[4] 1940 
July 10 


July 17 

July 31 
Oct. 7 
Oct. 10 


1941 
Jan. 7 
Jan. 7 


Jan. 7 
Feb. 8 


Notice of appearance of George E. H. Goodner 
as counsel for taxpayer filed. 

Motion for a continuance to July 10, 1940 filed 
by taxpayer. 5/27/40 granted. 

Notice of the withdrawal of E. J. Lundy as 
counsel filed. Granted. 

Computation of deficiency filed by taxpayer. 
7/6/40 copy served. 

Hearing had before Mr. Disney on settlement 
under Rule 50. Respondent moves to continue 
one week. Granted. Continued to Julv 17, 
1940, for hearing on settlement under Rule 50. 

Order of continuance to the Washington, D. C., 
calendar of 7/17/40 for hearing on settlement 
under Rule 50 entered. 

Hearing had before Mr. Kern on settlement 
under Rule 50. C. A. V. 

Transcript of hearing of July 17, 1940, filed. 

Decision entered, Kern, Div. 16. 

Order that the last paragraph of the decision 
entered 10/7/40 be stricken and a paragraph 
be substituted entered. 

Stipulation of venue filed. 

Petition for review by United States Court of 
Appeals of the District of Columbia with as¬ 
signments of error filed by taxpayer. 

Proof of service filed. 

Motion for extension to 4/3/41 to prepare and 
transmit record entered. 


I 


i 

I 

i 


I 

Order enlarging time to April 3, 1941 jto prepare 
and transmit record entered. j 

I 

Statement of points filed by taxpayer with 
proof of service thereon. i 

Designation of record filed by taxpayer with 
proof of service thereon. 

Agreed statement of evidence filed, j 

i 

Order enlarging time to April 7, 194}, to pre- 

i 

pare and transmit record entered. j 

-i- 

i 

[5] Petition 

I 

(Docket No. 85172) | 

(Filed June 4, 1936) 

The above named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(Symbols IT:AR:E-4; AMcM-90D) and as a basisi of this 
proceeding alleges as follows: | 

I 

1. The petitioner is a fiduciary with office at 905 
Kennedy Building, Tulsa, Oklahoma. 

j 

2. The notice of deficiency (copy of which is attached 

and marked Exhibit A) was mailed to the petitioner on 
March 7, 1936. j 

| 

3. The taxes in controversy are income and excess- 
profits taxes for the calendar year 1933, and in the ajnount 
of $6,809.41. 

I 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following errors: i 

I 

i 

i 


Feb. 8 

Mar. 26 

Mar. 26 

Mar. 27 
Apr. 2 


I 
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(a) The taxes have been computed on the erroneous 
classification of the petitioner as an association where¬ 
as the petitioner is an express trust of which, the pur¬ 
pose, actual operation, and form of organization con¬ 
stitute a trust and not an association. 

(b) In the alternative, if it is held that the petitioner 
is taxable as an association, then the computation of 
taxable net income made by respondent is erroneous 
for the reason that it is based on accounts as recorded 
by a fiduciary in accounting for net cash receipts from 
whatever source derived and which do not give effect to 
taxable net income of an association. 

(c) The computation of depletion as made by re¬ 
spondent is erroneous as it is based on 27-1/2% of gross 
income without any consideration of depletion based on 
cost or adjusted basis. 

[6] (d) The respondent’s computation of excess-profits 
tax is erroneous as no deduction was made for 12-1/2% 
of a declared value of capital. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

(a) The petitioner is a trust organized under the 
express trust laws of the State of Oklahoma on June 
10, 1933. 

(b) The petitioner was formed by The Southwest 
Company (a trust). 

(c) The trustee of the petitioner is The Southwest 
Company (a trust) under the trust indenture creating 
Series “A” Trust. 

(d) The corpus of the trust represents a 40% work¬ 
ing interest in an oil and gas lease covering all of Block 
21, Phillips and Mead East Side Addition to Oklahoma 
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City, Oklahoma, and a $25,000.00 oil payment to be paid 
out of 9-1/6% of 7/8 of the oil produced from the 
Turner well, located on Block 24 of the Phijllips and 
Mead Addition and these are the only fixed assets which 
the trust can have at any time during its existence. 

(e) The beneficiaries of the petitioner are not the 
voluntary planners or creators of the trust arid it was 
not formed by them. They have no control over it and 
the purchase of a certificate in the trust by one person 
has no relation whatsoever to a purchase by another, 
and there is no association of beneficiaries inter se 

i 

either in respect to the formation of the trust, its op¬ 
eration, its management, its termination, its activities 
or liabilities. 

(f) The trustee of the petitioner, does not, |as such, 

engage in any activity except to collect receipts and 
make disbursements incident to the ownership of the 
property and to distribute the remainder to the bene¬ 
ficiaries. | 

i 

[7] (g) The trustee of the petitioner has no authority 
to sell the property and reinvest the proceeds; in an¬ 
other property and has no right of exchange o i barter 
with reference to the capital or the income of the trust. 

(h) The trustee is required to distribute monthly 
the entire net cash receipts from whatever source de¬ 
rived to the beneficiaries of the petitioner. 

(i) The accounts of the petitioner as recorded by the 
trustee are only for the purpose of establishing the 
fiduciary responsibility for the funds collected arid dis¬ 
tributed to the beneficiaries and were not recorded in a 

i 

manner which would effect a determination of taxable 
net income which would involve the consideration of 


I 

I 
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the optional capitalization or deduction of development 
expenses and provision for depletion and depreciation 
as allowed by income tax regulations. 

(j) The petitioner as a trust was not required to 
file capital stock tax returns and declare a value upon 
its capital and in the event the petitioner is classified 
as an association it still has the right to file a declared 
value on its capital. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding, that the deficiency asserted be denied; 
that the petitioner be classified as a strict trust and that 
its income be held as taxable to its beneficiaries; and grant 
such other relief as the Board may deem equitable. 

Respectfully submitted, 

(Signed) J. A. Padon 

Counsel for the Petitioner 
Tulsa, Oklahoma. 

Dated June 2, 1936. 


[8] STATE OF OKLAHOMA 1 


COUNTY OF TULSA 


SS. 


H. I. SHANKS, being duly sworn, says that he is a 
trustee of The Southwest Company (a trust), trustee of 
the petitioner above named and that he is duly authorized 
to verify the foregoing petition; that he has read the fore¬ 
going petition, or had same read to him, and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 


information and belief, and those facts he believes to be 
true. ; 


(Signed) H. I. Shanks 

i 


Subscribed and sworn to before me this 2 day iof June, 
1936. I 


(sgd.) V. H. Van Horn 
Notary Public 

I 

EXHIBIT A. 

[9] TREASURY DEPARTMENT 

Washington 

Office of 

i 

Commissioner of Internal Revenue 

Mar. 7, 1936 

Series “A” Trust, An Express Trust, 

520 Kennedy Building, I 

Tulsa, Oklahoma. 

Sirs: | 

You are advised that the determination of your income 
tax liability for the taxable year 1933 discloses a de¬ 
ficiency of $4,993.57 and that the determination qf your 
excess profits tax liability for the year mentioned dis- 

i 

closes a deficiency of $1,815.84 as shown in the statement 
attached. 

I 

In accordance with section 272(a) of the Revenue Act 
of 1932, as amended by section 501 of the Revenue Act of 
1934, notice is hereby given of the deficiencies mentioned. 
Within ninety days (not counting Sunday or a legal holi- 

i 

day in the District of Columbia as the ninetieth day) from 
the date of the mailing of this letter, you may file a pe¬ 
tition with the United States Board of Tax Appeals for a 

i 

redetermination of the deficiencies above stated. 
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Should you not desire to file a petition, you are re¬ 
quested to execute the enclosed form and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT: C: P-7. The signing and filing of 
this form will expedite the closing of your return by per¬ 
mitting an early assessment of the deficiencies, and will 
prevent the accumulation of interest, since the interest 
period terminates thirty days after filing the form, or on 
the date assessment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 
Commissioner. 

(Signed) By Chas. T. Russell 

Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 

[10] STATEMENT 

IT: AR:E-4 
AMcM-90D 

In re: Series “A” Trust, An Express Trust, 

520 Kennedy Building, 

Tulsa, Oklahoma. 

Tax Liability for Taxable Year 1933 

Liability Assessed Deficiency 
Income Tax $4,993.57 None $4,993.57 

Excess Profits Tax 1,815.84 None 1,815.84 

The deficiency shown herein is based upon the report 
dated July 12, 1935 prepared by Revenue Agent Karl F. 
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Martin, a copy of which was transmitted to ypu, and 
upon such adjustments as are shown below. j 


Net loss reported in return 
(form 1040) 

Additions to income: 


$1|9,402.94 


1. Distribution to unitholders $41,123.00 

2. Depletion 14,596.83 $5$,719.83 


Adjusted net income 


$3fe,316.89 


Explanation of Adjustments j 

1 

1. Dividends, or distributions of profits to unitholders 
are not allowable deductions from gross income. jArticle 
121, Regulations 77. 

2. Depletion has been allowed on a percentage basis 
in accordance with article 224, Regulations 77. 


Depletion deducted 

Depletion allowed 27 1/2% of $35,105.40 
Depletion disallowed 


Computation of Tax 


Net income 


Income tax at 13 3/4% 

Tax previously assessed, account #750034 


$24,250.81 

9,653.98 

-i- 

$14,596.83 

i 

i 

i 

$361,316.89 

4,993.57 

I 

None 

i 

$ 41,993.57 


I 
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[11] Excess-Profits Tax 

Net income $36,316.89 

Less: 

12 1/2% of declared value of capital stock None 

Balance taxable at 5% $36,316.89 

Excess-profits tax at 5% 1,815.84 

Tax previously assessed, account #750034 None 

Deficiency $ 1,815.84 


Due to the fact that the expiration of the period pro¬ 
vided in the statute of limitations will presently bar any 
assessment of additional tax on the return filed for the 
year 1933, the Income Tax Unit will be unable to afford 
you an opportunity to protest this determination or to be 
accorded a hearing prior to the mailing of this statutory 
notice of deficiency. 

[12] Answer 

(Docket No. 85172) 

(Filed July 31, 1936.) 

The Commissioner of Internal Revenue, by his attorney, 
Herman Oliphant, General Counsel for the Department of 
the Treasury, for answer to the petition filed in the 
above-entitled appeal, admits and denies as follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3. 
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4. Denies the respondent’s determination of tax as set 

! 

forth in the notice of deficiency is based upon the errors 
alleged and set forth in paragraph 4. 

5. Denies the allegations contained in paragraph 5. 

i 

6. Denies generally and specifically each and eVery al¬ 
legation contained in taxpayer’s petition, not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) Herman Oliphant 

General Counsel tor the 
Department' of the 
Treasury 

Of Counsel: 

W. Frank Gibbs, 

Bernard D. Daniels, 

Special Attorneys, 

Bureau of Internal Revenue 


[13] Petition for Redetermination 

(Docket No. 93612) 

(Filed May 19, 1938) 

Comes now the above named petitioner, SERIES “A” 
TRUST, an express trust, and hereby petitions the!United 
States Board of Tax Appeals for a redetermination of the 
deficiency set forth by the Commissioner of Internal Reve¬ 
nue in his notice of deficiency (Symbols IT:E:7-8:RTM- 
90D), and as a basis of this proceeding, and for c^use of 
redetermination, says and alleges: 
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1. The petitioner is a fiduciary, with its office at 905 
Kennedy Building, Tulsa, Oklahoma. 

2. The notice of deficiency, a copy of which is attached 
hereto, was mailed to the petitioner on February 23, 1938, 
as petitioner believes. 

[14] 3. The taxes in controversy are income and excess 
profits taxes for the calendar year ending December 31, 
1934, in the amount of $9,814.23 income taxes, and excess 
profits taxes in the sum of $3,568.81, a total of $13,383.04. 

4. The determination of tax, as set forth in the notice 
of deficiency, is based upon the following errrors: 

(a) The taxes have been computed on the erroneous 
classification of the petitioner as an association, whereas, 
the petitioner is not an association within the meaning 
of the Revenue Act, but is an express trust, the purpose, 
powers, duties, operation and form of which constitutes 
the petitioner a trust and not an association. 

(b) In the alternative, if it is held that the petitioner 
is so taxable as an association, then the computation of 
taxable net income so made by the respondent and set 
up in respondent’s deficiency is erroneous, for the reason 
that such computation is based on accounts as recorded 
by a fiduciary in accounting for net cash receipts from 
whatever source derived, and which cash receipts do not 
constitute taxable net income, and which do not give 
effect to taxable net income of an association. 

(c) In setting up the claimed tax liability, as shown 
by the notice of deficiency, the respondent has made no 
allowance for depreciation or depletion. 
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(d) The computation of excess profits tax as made 
by the respondent and as set forth in said deficiency is 
erroneous, since no deduction was made for twelve and a 
half per cent (12 1/2%) of a declared value of j capital. 

i 

5. The facts upon which the petitioner relies as; a basis 
of this proceeding are as follows: 

[15] (a) The petitioner, as SERIES “A” TRUEST, was 
created by The Southwest Company, an expresjs trust, 
but Series “A” Trust has no legal entity, either as a trust 
or an association, and the title to the property ! out of 
which receipts and proceeds are derived is vested; in The 
Southwest Company, an express trust, and not ;in any 
association or trust known as Series “A” Trust. The 
Southwest Company, an express trust, set apart; a por¬ 
tion of the property owned by it to be known as! Series 
“A” Trust, the said instrument having been executed 
on June 10, 1933, but the title to said properties remained 
in and now is in The Southwest Company, an 
trust. 

(b) The beneficiaries of the trust are not the volun¬ 
tary planners or creators of the trust, and it w^s not 
formed by them, nor did the beneficiaries furnish any 
capital for use and investment except the purchase by 
each beneficiary of a designated fractional portion ;of the 
receipts to be derived from the property held by the 

i 

trustees of petitioner in trust for them. The benefici¬ 
aries had no control over the property or the receipts 
therefrom, and the purchase of a certificate in the; trust 
by one person had no relation whatever to a purchase 
by another, and there was and is no association of bene¬ 
ficiaries inter sese either in respect to the formation of 
the trust, its operation, its management, its termination, 
or its activities. 


^xpress 
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(c) The trustees of the trust have no power as such 
trustees, and they do not, as such, engage in any busi¬ 
ness for the investment of any money paid by the bene¬ 
ficiaries in any business activity, and transact no busi¬ 
ness in relation to the property held by the trustees in 
trust, except to collect receipts and to make disburse¬ 
ments incident to the ownership of the properties and 
to distribute the remainder to the beneficiaries. 

[16] (d) The trustees of the trust have no authority to 
sell the properties, or any part thereof, for the pur¬ 
pose of reinvesting the proceeds in another property 
or other properties, and likewise they have no author¬ 
ity to sell the properties, or any part thereof, for the 
purpose of making a profit by said sale, and said 
trustees have no right or authority of exchange, barter 
or sale with reference either to the property or the re¬ 
ceipts of the trust. 

(e) The trustees have not at any time attempted to 
exercise any power of sale, barter, exchange or invest¬ 
ment with reference to the properties held by them in 
trust, nor have they at any time attempted to invest 
receipts or moneys paid by the beneficiaries in any 
profit-making venture, or to conduct any business 
other than the receipt of moneys derived from and 
arising out of the properties and the payment of 
incidental expenses and the transaction of business in¬ 
cidental only to the procurement of the receipts from 
the property and the disbursement and distribution 
thereof, in accordance with the trust agreement. 

(f) The property of the trust consists of reserves of 
oil and gas in the ground and the lifting of said oil from 
the ground, and the sale thereof constitutes a partial 
liquidation of the trust properties, and the purpose 
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I 

i 

i 

i 


and intent of said trust is to liquidate the properties 
of the trust by the continuous lifting of the oil from the 
ground until the reserves therein are exhausted. 

(g) The trustees are required to distribute nionthly, 
and do distribute monthly, the entire net cash receipts 
from the property (except such part as is necessary for 
the payment of incidental expenses), and each distribu¬ 
tion is partially a distribution of capital and a partial 
liquidation of the properties held in trust. 

(h) The accounts of the trust as recorded by the 

trustees, are for the purpose only of establishing the 
fiduciary responsibility for the funds collected apd dis¬ 
tributed to the beneficiaries, and were not recorded 
in a manner which would effect a determination bf tax¬ 
able net income or excess profits which would ijnvolve 
the consideration of the optional capitalization Or de¬ 
duction of development expenses with the provision 
for depletion and depreciation as allowed by income 
tax regulations. j 

i 

[17] (i) The petitioner, as such trust, was not required 
to file capital stock returns and declare a value upjon its 
capital, and in the event the petitioner is classified as 
an association, it still has and claims the right tio file 
a declared value on its capital. 

(j) The corpus of the trust estate cannot be in¬ 
creased during the life of the trust estate, but isj dim¬ 
inished daily by the partial liquidation of its oil re¬ 
serves from the leaseholds from which the oil is taken, 
and which leaseholds and oil reserves are the only jfixed 
assets which the trust can have at any time during its 
existence. 

(k) The proceeds and receipts from the properties 
held by The Southwest Company, an express trust* and 

i 

i 


i 
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designated by it as Series “A” Trust, are received by 
The Southwest Company and by it distributed to the 
holders of beneficial interests or units who are entitled 
to receive the proceeds and distributions derived from 
said properties, and the beneficial interests and units 
are issued by The Southwest Company, as trustee. 


WHEREFORE, the petitioner prays that this Board 
may hear this petition for redetermination, and that up¬ 
on said hearing the deficiency asserted be denied; that the 
petitioner be classified as a strict trust and not an asso¬ 
ciation, and that such income as the trust had for the tax¬ 
able year in controversy be held as taxable to its bene¬ 
ficiaries, and that the petitioner have such other relief as 
the Board may deem just and equitable in the premises. 

(s) E. J. Lundy 
E. J. Lundy, 

P. O. Box 948, 

Tulsa, Oklahoma, 

Counsel for Petitioner. 


DATED, May 12, 1938 


[18] STATE OF OKLAHOMA] 


COUNTY OF TULSA 


SS. 


W. E. Brown, being duly sworn, says that he is one of 
the trustees of The Southwest Company, an express trust, 
which is trustee in the instrument creating Series “A’ r 
Trust, the petitioner above named; that he is duly au¬ 
thorized to verify the foregoing petition; that he has read 
the foregoing petition and is familiar with the statements 
contained therein, and that the facts therein stated are 
true, except as to those facts stated to be upon informa- 
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i 


i 

i 

i 

tion and belief, and as to those he believes them to be 

i 

true. 

(s) W. E. Brown 

I 

Subscribed and sworn to before me this 17th I day of 
May, 1938. 

(s) W. H. Van Horn 
[Seal] Notary Public 

My Commission Expires: 

Nov. 25, 1940 | 

EXHIBIT “A” ! 

I 

[19] TREASURY DEPARTMENT 

Washington j 

Feb. 23 1938 

Series “A” Trust, 

905 Kennedy Building, j 

Tulsa, Oklahoma. 

Sirs: i 

| 

You are advised that the determination of your income 
tax liability for the taxable year(s) ended December 31, 

■ i 

1934, discloses a deficiency of $9,814.23, and that the de¬ 
termination of your excess-profits tax liability for the 
year(s) mentioned discloses a deficiency of $3,568f81 as 

i 

shown in the statement attached. 

i 

In accordance with section 272(a) of the Revenue Act 
of 1934, notice is hereby given of the deficiencies men- 

i 

tioned. Within ninety days (not counting Sunday! or a 
legal holiday in the District of Columbia as the ninetieth 
day) from the date of the mailing of this letter, you may 
file a petition with the United States Board of Taxi Ap¬ 
peals for a redetermination of the deficiencies above stated. 
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Should you not desire to file a petition, you are re¬ 
quested to execute the enclosed form and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT:Cl:P-7. The signing and filing of 
this form will expedite the closing of your return (s) by 
permitting an early assessment of the deficiencies, and 
will prevent the accumulation of interest, since the in¬ 
terest period terminates thirty days after filing the form, 
or on the date assessment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 
Commissioner, 

By Chas. T. Russell, 

Deputy Commissioner. 


STATEMENT 

Series “A” Trust, 

905 Kennedy Building, 

Tulsa, Oklahoma. 

Tax Liability for Taxable Year ended 
December 31, 1934 

Liability Assessed Deficiency 

Income tax $9,814.23 None $9,814.23 

Excess-Profits Tax $3,568.81 None $3,568.81 

In making this determination of your income and ex- 
cess-profits tax liability, careful consideration has been 


Enclosures: 

Statement 
Form 870 

[ 20 ] 

IT: E: 7-8 
RTM-90D 
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given to the internal revenue agent’s report dated August 
1, 1936, and to your protest executed December j 14, 1937. 

Your return for the taxable year ended December 31, 
1934 was filed on form 1040 on the basis that; you are 
a trust. You are held, however, to be an association tax¬ 
able as a corporation. The issue is before the United 
States Board of Tax Appeals in your case for the taxable 
year ended December 31, 1933, docket #85172. j 
A copy of this letter and statement has beep mailed 
to your representatives, Long, St. Lewis and Nyce, 1266 
National Press Building, Washington, D. C., in accordance 
with the authority contained in the power of attorney exe¬ 
cuted by you and on file with the Bureau. 

Adjustments to Net Income 


Net loss as disclosed by return, form 1040 
Unallowable deductions and 
additional income 

(a) “Distributions to unit 

holders” $74,200.00 

(b) “Depletion and depre¬ 
ciation” 19,592.64 

(c) Oil and gas sales 1,040.70 


($21,234.56) 


$4,833.34 


Total 

Nontaxable income and 
additional deductions 

(d) Gross production taxes 


$73,598.78 


2,222.51 


Net income adjusted 


$?1,376.27 

i 


i 

i 

i 

I 

i 

I 

i 
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[21] Explanation of Adjustments 

(a) Inasmuch as you are held to be an association 
taxable as a corporation, “distributions to unit holders’' 
are treated as dividends paid, and as such are unallow¬ 
able deductions from gross income. 

(b) “Depletion and depreciation,” $19,592.64, is disal¬ 
lowed in the absence of evidence to substantiate the de¬ 
duction. 

(c) Additional oil and gas sales: 


Oil sales in the amount of gross produc- 


tion taxes 

$ 2,222.51 

Less: 

Error in computing oil and gas sales 
as shown by verification of pipe line 
statements 

1,181.81 

Net additional sales 

$ 1,040.70 

(d) Gross production taxes, oil and gas, are allowed in 
the amount of $2,222.51. This amount was omitted from, 
income from sales, and was not taken as a deduction for 
taxes. See item (c) above. 

Computation of Tax 


Net income adjusted 

Income tax at 13-3/4% 

Corrected income tax liability 

$71,376.27 

9,814.23 

9,814.23 

Income tax assessed: 


Original, account #652396 

None 

Deficiency of income tax 

$ 9,814.23 
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Net income for excess-profits tax computation 71,376.27 
*Excess-profits tax at 5% 3,568.81 

i 

Excess-profits tax assessed: 

Original, account #652396 None 

4 - 

Deficiency of excess-profits tax $ 3,568.81 

I 

*No capital stock tax return was filed, so 5% excess- 
profits tax computed on entire net income. i 


[22] Answer 

i 

(Docket No. 93612) 

I 

(Filed June 24, 1938) 

Now Comes the Commissioner of Internal Revenue, by 
his attorney, J. P. Wenchel, Chief Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition heretofore 
filed in this proceeding, admits and denies as fallows: 

i 

1 and 2. Admits the allegations contained jin para¬ 
graphs 1 and 2. 

i 

I 

3. Admits that the taxes in controversy are, income 

i 

and excess profits taxes for the calendar year end¬ 
ing December 31, 1934. Denies the remaining allegations 
contained in paragraph 3. 

i 

4- (a) to (d) inclusive. Denies that the respondent 

| 

erred as alleged in subparagraphs (a) to (d), inclusive, 
of paragraph 4. 

5- (a) to (k) inclusive. Denies each and every mate¬ 
rial allegation of fact contained in subparagraph^ (a) to 

I 

(k), inclusive, of paragraph 5. 


I 

i 
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[23] Denies generally and specifically each and every 
allegation contained in the petition not hereinabove ex¬ 
pressly admitted, qualified or denied. 

WHEREFORE, it is prayed that the petition be denied 
and that the determination of the respondent be in all 
respects approved. 

(Signed) J. P. Wenchel 
GWK 

J. P. Wenchel, 

Chief Counsel, Bureau of 
Internal Revenue 

Of Counsel: 

J. E. Marshall, 

W. Frank Gibbs, 

L. W. Creason, 

Special Attorneys, Bureau of 
Internal Revenue 


[24] Motion 

(Docket No. 85172) 

(Filed at Hearing April 13, 1939) 

Comes now the Petitioner, and moves the United 
States Board of Tax Appeals as follows: 

1. That the United States Board of Tax Appeals de¬ 
termine, hold, decide and adjudge, that the petitioner is 
not an “association” within the meaning of the Revenue 
Acts of the United States applicable to the year herein in 
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i 

i 

i 

| 

controversy, but that it is a trust, and is taxable for in¬ 
come tax purposes as a trust and not as an association. 

2. In the alternative, if the Board should refuse the 
motion above made and should decide that the petitioner 
is an “association” within the meaning of the applicable 

i 

Revenue Acts and taxable as an association, that never¬ 
theless, the Board find, hold, decide and adjudgq that the 
Commissioner’s determination of the amount of tax due 
is an arbitrary and excessive determination; that it was 
arbitrarily made without any rational factual basis; that 
the determination is erroneous, and ignores positive pro¬ 
visions of the Act of Congress with respect to income tax 

i 

and excess profits tax. 

3. In the alternative, if the Board should hold that the 
petitioner is an “association” within the meaning of the 
Revenue Act, that the determination of the Commissioner 
having been found to be arbitrary, excessive, erroneous, 

I 

i 

and without rational factual basis, and having ignored the 

j 

provisions of the statute, that a further hearing be had to 
determine the correct amount of the tax, on such compe¬ 
tent testimony as may be offered in respect thereto. 

(s) E. J. Lundy 

Tulsa, Oklahoma, j 
Attorney for Petitioner. 

(An identical motion was filed in Docket No. 93612 at 
conclusion of hearing on April 13, 1939 - Tr. 25) i 


; 

i 
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[26] SERIES “A” TRUST, an Express Trust, Petitioner, 

v. Commissioner of Internal Revenue, Respondent. 

Docket Nos. 85172, 93612. 

E. J. Lundy, Esq., for the petitioner. 

Frank B. Schlosser, Esq., for the respondent. 

Memorandum Findings of Fact and Opinion. 

The two dockets here under consideration were con¬ 
solidated for hearing and decision. The respondent de¬ 
termined deficiencies in income and excess profits taxes 
for the taxable years 1933 and 1934 as follows: 


Docket No. 

Year 

Income tax 

Excess-profits tax 

85172 

1933 

$4,993.57 

$1,815.84 

93612 

1934 

$9,814.23 

$3,568.81 


The petitioner contests the determination and alleges 
that the respondent erred in determining that it is an as¬ 
sociation taxable as a corporation, or, in the alternative, 
that if it is taxable as an association respondent erred 
(a) in computing net taxable income from the trust rec¬ 
ords of receipts and disbursements; (b) in computing de¬ 
pletion (Docket 85172) at 27 1/2 percent of gross income 
without any consideration of depletion based on cost or 
adjusted basis and in (Docket 93612) failing to make an 
allowance for depreciation or depletion; (c) in failing to 
allow a deduction of 12 1/2 percent of a declared value of 
capital. Since petitioner has offered no evidence on the 
alternative assignment of error (a) we consider it as aban¬ 
doned. 

The case is submitted upon oral testimony and docu¬ 
mentary evidence. 
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i 

i 

i 


Findings of Fact. 

i 

The petitioner is an express trust. Its principal office 
is at Tulsa, Oklahoma. 

i 

Under a purchase agreement entered into Junei 3, 1933, 
The Southwest Co., an express trust, acquired from the 
Jacob Oil Corporation an undivided interest of approxi¬ 
mately 40 per centum of the working interest ijn an oil 
and gas lease at Oklahoma City, Oklahoma, with pne pro- 
ducing well located thereon, together with all equipment 

i 

used in connection therewith and located thereop and a 
right to receive the sum of $25,000 payable out of 9 1/6 
per centum of the working interest in another oil well 
known as the Turner well located at Oklahoma City, 
Oklahoma, upon the payment of the consideration of 
$140,000. By an instrument dated June 10, lp33 the 
Southwest Co. and the trustee thereof create^ Series 
“A” Trust and declared that they held the purchase agree¬ 
ment with the Jacob Oil Co. and would hold the j proper¬ 
ties described therein, together with two certain joil and 
gas mining leases located in Custer County, Oklahbma, in 
trust for the holders of certificates of beneficial interest 
in Series “A” Trust. 

The trust instrument, which is included herein !by ref¬ 
erence, provided, among other things, that the trust prop¬ 
erty would embrace not only the property described but 

[27] all other property thereafter conveyed to thp trust, 

i 

and that the trustee should, at its option, have thp right 
to acquire and hold for the benefit of the trust any other 
property not specifically described therein. All business 


I 


| 

I 
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was to be transacted and documents and papers executed 
in the name of Series “A” Trust. 

The trust was to continue for a period of 20 years, 
and, unless terminated sooner as provided in the instru¬ 
ment, it was to be liquidated by the trustee and the net 
proceeds therefrom distributed to the unit holders of bene¬ 
ficial interest upon surrender of their certificates, the 
trustee to have the absolute right of disposition of the 
property on such liquidation. 

Under the instrument the capital of the trust is divided 
into 2,800 units of beneficial interest to be sold to unit 
holders and evidenced only by certificates of interest 
which were transferable only on the books of the trust 
upon surrender of the certificates properly endorsed. 

The trustee has full power to “hold, handle, operate 
and manage the property, and to receive and distribute 
the proceeds therefrom” as provided in the instrument. 

The trustee, with the consent of the owners of two- 
thirds of the units of the trust, may sell or convey trust 
property, and the purchaser of any property from the 
trustee can rely on the representation by the trustee 
that it has power to sell and convey. The trustee may 
also liquidate the trust before the end of the 20 year pe¬ 
riod, or modify or amend it with the consent of the hold¬ 
ers of two-thirds of the beneficial units. 

All expenses incident to the carrying on of the trust 
are to be paid by the trustee from the gross receipts 
and the trustee is entitled to compensation of 5 percent 
of gross receipts, less the cost of operating and developing 
the property. The unit holders are entitled to the income 


from the property, less authorized expenditures,! but the 

| 

trustee may reserve from the amount distributable to 
unit owners such sums as it may deem necessary and may 
hold the same for future disposition. 

The instrument provides that no partnership i$ created 
between the owners of beneficial units and the trustee, 
but the trustee shall have the sole and exclusive! right to 
manage the business of the trust estate without interfer¬ 
ence from unit owners. 

The sale or transfer of units in any manner whatever 
does not effect a dissolution of the trust nor have any ef¬ 
fect whatever on the trust estate. 

i 

Under the trust instrument and the “Certificate of In¬ 
terest” neither the unit owners nor the trustees!of trust 

[ 

are personally liable for any debts or obligations of the 
trust. 

There were no other wells drilled on the tru^t prop¬ 
erty during 1933 or 1934. The leases in Custer iCounty, 
Oklahoma, expired for non-payment of rentals. 

The petitioner paid its proportionate part of the cost of 
operation of the oil well to Jacob Oil Co. whiich con¬ 
ducted the operation of the well. The one oil Veil re¬ 
quired little attention. The Southwest Co. kept a sep¬ 
arate set of books for petitioner but no effort Weis made 
[28] to set up capital and surplus or net profits ac- 
counts. Distributions to beneficiaries of the petitioner 
were made from net receipts from oil and gas and the 
$25,000 oil payment. 

The petitioner filed a return for the calendar y^ar 1933 
on form 1040 showing a net loss of $19,402.94. ;Among 
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the claimed deductions from gross income were, distribu¬ 
tion to unit holders $41,123 and depletion $24,250.81. In 
computing the deficiency here in question the respond¬ 
ent disallowed the deduction of $41,123, “distribution to 
unitholders” and allowed depletion in the amount of $9.- 
653.98 computed on a percentage basis, as 27-1/2 percent 
of $35,105.40. He disallowed claimed depletion in the 
amount of $14,596.83. 

Petitioner filed its income tax return on form 1040 for 
the year 1934 showing a net loss of $21,234.56. Among 
the claimed deductions was “Distribution to unit hold¬ 
ers”- $74,200, and “Depletion and Depreciation” $19,- 
592.64. The respondent disallowed both of these claimed 
deductions although the report of the revenue agent 
which formed the basis of respondent’s determination, 
stated that “Examiner could obtain information from tax¬ 
payer’s files from which cost depletion, depreciation and 
allowable depletion could be computed as taxpayer will 
make all information available.” 

The petitioner did not file a capital stock tax return 
for either of the years before us. In computing the de¬ 
ficiencies here in question the respondent computed the 
excess-profits tax without any allowance based on an ad¬ 
justed declared value of petitioner’s capital stock. 

Opinion. 

Kern: The respondent determined petitioner to be an 
association taxable as a corporation within the decision of 
the Supreme Court in Morrissey v. Commissioner , 296 U. 
S. 344, and related cases. 
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i 

Petitioner contends that it is a liquidating triist and is 

I 

not engaged in carrying on any business in the jyears be¬ 
fore us. It contends, in the alternative, that if j found to 
be an association it is entitled to (a) depletion and de- 

I 

preciation, and (b) to a deduction of 12-1/2 percent the 
declared value of its capital stock in determining its ex¬ 
cess-profits tax liability. 

Substantially the same contentions were urged in Second 
Carey Trust, 41 B. T. A. 800, a companion case t^ the one 
before us. 

Petitioner calls our attention to the fact that the man¬ 
ner of its organization is distinguishable from| that of 
the Second Carey Trust in that here the Southwest Co. 
declared itself to hold in trust certain propertied for the 
benefit of its unit holders while in the Second Carey Trust 
the Southwest Co. conveyed to three of its directors cer¬ 
tain properties which they declared to hold in trust for 
the benefit of the unit holders. As we view |the two 
cases there is no substantial difference in either their 
manner of organization or in the terms of the| instru¬ 
ments creating them. The powers and duties of the 
trustees, the rights of unit holders, the limitation of li¬ 
ability of trustees and unit holders, the provision^ for the 
continuance of the trusts through succession of trustees, 
the effect of a transfer of beneficial units by death or 

otherwise, and the manner of carrying on the business of 

| 

the trusts are substantially the same in both pases. 

I 

I 

[29] On the authority of Second Carey Trust, swtyra, and 
cases there cited we hold that petitioner is an iassocia- 


I 
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tion taxable as a corporation in both of the taxable years 
before us. 

This brings us to a consideration of the alternative con¬ 
tentions of petitioner. The respondent determined that 
in the taxable year 1933, petitioner was entitled to de¬ 
pletion computed on a percentage basis. Petitioner chal¬ 
lenges this determination but has offered no evidence 
which shows it to be erroneous. The respondent’s de¬ 
termination as to this item is affirmed. Second Carey 
Trust, supra. 

For the taxable year 1934 petitioner claimed deprecia¬ 
tion and depletion in the amount of $19,592.64. This 
was disallowed by the respondent “in the absence of evi¬ 
dence to substantiate the deduction.” At the hearing 
petitioner introduced no evidence to show that it is en¬ 
titled to depreciation or allowable depletion based on cost, 
and there are no facts in the record upon which either 
depreciation or allowable depletion based on cost can be 
i computed. We are, therefore, unable to determine that 
petitioner is entitled to any depreciation or that allow¬ 
able depletion based on cost is greater than depletion com¬ 
puted on the basis of 27-1/2 percent of the gross income 
from the property in accordance with section 114 (b) (3) 
of the Revenue Act of 1934. It does appear from the rec¬ 
ord that the income here in question was from oil and gas 
wells. We hold, therefore, that petitioner is entitled to 
depletion in the amount of 27-1/2 percent of its gross in¬ 
come as provided in section 114 (b) (3). Second Carey 
Trust, supra. 
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At the close of the hearing petitioner filed ^ motion 
asking that if the Board should hold petitioner to be an 
association taxable as a corporation, then a further hear¬ 
ing be had to determine the correct amount of the tax. 
The motion was made after both parties announced at the 
hearing that they rested. A substantially identical mo¬ 
tion was made at the close of the hearing in! Second 
Carey Trust, supra. For the reasons there set out the 
motion to reopen the case for the purpose of submitting 
additional evidence is denied. 

Petitioner did not file any capital stock tax j returns 
for either of the years before us and did not declare 

i 

any value of its capital stock. It now contends that it has 
the right to declare such value for the purpose of its ex- 
cess-profits tax. There is no evidence in the record that 
any capital stock tax was assessed against petitioner for 
1933 or 1934 or paid by it. This issue is controlled by 
our decision in Del Mar Addition, 40 B. T. A. 832] and on 

i 

the authority of that case the respondent’s determination 
is affirmed. Cf. Second Carey Trust , supra. 

Decision will be entered under Rule 50. 

i 

Entered April 10, 1940 

_-J_ 

I 

I 

I 

[30] Motion for Rehearing, Re-Consideration, and 

Further Hearing 

Denied May 9, 1940 

(Filed May 8, 1940 in both docket numbers) 

i 

Comes now Series “A” Trust, an express trust, the 
Petitioner, and respectfully moves the United States 


I 


I 


i 

I 
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Board of Tax Appeals that it re-hear and re-consider its 
report promulgated in the above cause on April 9, 1940, as 
to the income and excess profits tax for the years 1933 
and 1934, which report as to said petitioner, covered Doc¬ 
ket Numbers 85172, 93612, and for cause of said motion 
respectfully represents and shows: 

1. That the Board, in relying upon the decisions in 
Morrissey v. Commissioner, 296 U. S. 344; Helvering 
v. Combs, 296 U. S. 365, and Helvering v. Coleman - 
Gilbert Associates, 296 U. S. 396, as authority for finding 
that Petitioner is an association taxable as a corpora¬ 
tion, entirely fails to distinguish between the facts 
present in the record and in the instant case and the 
facts present in the cases above referred to. 

2. That the Board bases its opinion as to Petitioner’s 
being taxable as a corporation on certain authority 
given to the trustees of the trust, and over-looks the 
fact that the power of the trustees does not govern 
the question of whether or not Petitioner is an as- 

[31] sociation, but that there must be an association of 
persons for the purpose of using, or capital contributed 
and effort made in making a further profit, and in 
carrying on a business. 

3. That the Board cites as reasons for holding that 
Petitioner is an association, taxable as a corporation, 
certain rights and authority which are merely inci¬ 
dental, and do not in any manner relate to the doing 
of business or to the managing or carrying on of a 
business for profit, and relies upon certain other rights 
given the trustees which likewise are incidental mat¬ 
ters, and which would be necessary in the creation of 
any trust, no matter how created, in order that the 
terms of the trust be carried out. 

In the alternative, should the Board refuse to rehear 
and re-consider its opinion as to the taxability of the 



Petitioner as a corporation, Petitioner nevertheless moves 
that the Board re-consider its holding and directions with 
respect to the alternative contentions, and asks that upon 
a rehearing, the Board re-consider its finding jvith re¬ 
spect to the alternative contentions, and that the petitioner 
be granted an opportunity to present evidence |showing 
the correct depletion, the correct depreciation, |and the 
proper basis of adjusted declared value, or that the Board 
direct a decision, to be entered under Rule 50, yrith re¬ 
spect not only to depletion, but with respect to deprecia¬ 
tion likewise, and also for the fixing of a proper Adjusted 
declared value as a basis for excess profits tax, bnd that 

I 

upon the computation, to be made under Rule j 50, the 
Board direct that the computation be made as to bll mat¬ 
ters, as herein set forth. 

Wherefore, because of the matters and things set forth 
in this motion, your Petitioner prays that the Bpard re- 

I 

hear and re-consider its finding that the Petitioner is an 
association, taxable as a corporation, and that lupon a 
[32] rehearing, it find that Petitioner is not an association 
taxable as a corporation, but as a liquidating tr4st, and 
in the alternative, in the event that the Board adheres 
to its finding that the Petitioner is an association, tax¬ 
able as a corporation, that nevertheless, petitioner! be al¬ 
lowed to present evidence as to depreciation and| deple¬ 
tion upon which a correct computation of the tax can 
be made, and that the Board amend its direction that the 
decision be entered under Rule 50, only as to the rjnatters 
set forth in its report; and petitioner moves tljat the 
Board direct that the decision be entered under Rule 
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50 upon computation as to the proper depletion and de¬ 
preciation; and excess profits tax based upon a proper and 
reasonable adjusted value; and that the Board make and 
enter all orders necessary and proper for the correct de¬ 
termination by the Board of Petitioner’s tax liability, 
and for the correct computation thereof. 

E. J. Lundy, 

L. M. Poe, Jr., 

1308 Hunt Building, 

Tulsa, Oklahoma, 

Rupert F. Bippus 

10 South LaSalle Street, 
Chicago, Illinois, 

Attorneys for Petitioner. 


[33] Decision 

(Docket No. 85172) 

Pursuant to the Memorandum Findings of Fact and 
Opinion of the Board entered on April 10, 1940, the re¬ 
spondent and petitioner herein having on the respective 
dates of May 8, 1940, and July 5, 1940, filed recomputa¬ 
tions, and hearing under Rule 50 having been held on 
July 17, 1940, now therefore, it is 

ORDERED and DECIDED: That there are deficiencies 
in income and excess profits taxes in the respective 
amounts of $4,369.27 and $1,588.83 for the year 1933. 

(Signed) John W. Kern 

Seal Member 


Entered Oct. 7, 1940. 


[34] 


Decision 


(Docket No. 93612) 

Pursuant to the Memorandum Findings of fjact and 
Opinion of the Board entered on April 10, 1940, the re¬ 
spondent and petitioner herein having on the respective 
dates of May 8, 1940 and July 5, 1940 filed recomputations, 
and hearing under Rule 50 having been held on iluly 17, 

i 

1940, now therefore, it is 

j 

ORDERED and DECIDED: That there are deficiencies 
in income and excess profits taxes in the respective 
amounts of $4,369.27 and $1,588.83 for the year 1933. 

(Signed) John W. Kern 
Member. 

Entered Oct. 7, 1940 


[35] Order Amending Decision 

(Docket No. 93612) 

It appearing that an error was made in the decision of 
the Board entered in the above entitled proceeding on 
October 7, 1940, it is 

ORDERED: That the last paragraph of the decision 
entered October 7, 1940, be and the same is ^hereby 
stricken and that the following paragraph be substituted 
in lieu thereof: 

i 

ORDERED and DECIDED: That there are deficiencies in 
income and excess profits taxes in the respective amounts 
of $6,844.44 and $2,488.89 for the year 1934. 

(Signed) C. R. Arundell 
Member. 


Entered Oct 10 1940 
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[36] Petition for Review of Memorandum Findings 

of Fact and Opinion, and Decisions of 
United States Board of Tax 
Appeals 

(Filed January 7, 1941) 

To the Honorable United States Court 
of Appeals for the District of Columbia: 

Petitioner respectfully represents to the Court: 

I. Jurisdiction 

I. Petitioner is an express trust created and existing 
under the laws of the State of Oklahoma through a writ¬ 
ten declaration of trust, and whose address is 905 Kennedy 
Building, Tulsa, Oklahoma. The affairs of petitioner are 
managed and its properties are held by The Southwest 
Company, an express trust also created under the laws of 
the State of Oklahoma and whose statutory managing 
trustees are W. E. Brown, A. J. Diffie, and H. I. Shanks,, 
all of Tulsa, Oklahoma. 

[37] 2. Respondent is the duly appointed, qualified, and 
acting Commissioner of Internal Revenue. 

3. On March 7, 1936, respondent by registered mail 
notified petitioner of his determination of deficiencies in 
income and excess profits taxes for the year 1933 in the 
amounts of $4,993.57 and $1,815.84, respectively. Peti¬ 
tioner appealed to the United States Board of Tax Appeals 
from said deficiency letter, and that proceeding bears 
Docket No. 85172. 
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I 

4. On February 23, 1938, respondent by registered mail 
notified petitioner of his determination of deficiencies in 
income and excess profits taxes for the calendar year 
1934 in the amounts of $9,814.23 and $3,568.81, re¬ 
spectively. Petitioner appealed to the Board of T4x Ap¬ 
peals from said deficiency letter and said proceeding 
bears Docket No. 93612. 

I 

5. The two said proceedings were consolidated for hear- 

i 

ing and on A|)ril 10, 1940, the Board promulgated its Mem¬ 
orandum Findings of Fact and Opinion (unreported)j. On 

i 

October 7, 1940, it entered its Decision in Docket No. 
85172, in which it found and held that there are defici- 
encies in income and excess profits taxes for 1933 in the 
respective amounts of $4,369.27 and $1,588.83. On jOcto- 
ber 7, 1940, it entered its Decision in Docket No. 93612 
and on October 10, 1940, its “Order Amending Decision” 
wherein it found and held that there are deficiencies in 
income and profits taxes for the year 1934 in the respec¬ 
tive amounts of $6,844.44 and $2,488.89. 

[38] 6. Pursuant to the provisions of Section 1141 (b) 
(2) of the Internal Revenue Code, petitioner and respond¬ 
ent, through their attorneys, have stipulated that review 
of the Board’s Memorandum Findings of Fact, Opinion 
and Decisions may be prosecuted in this Court, as evi¬ 
denced by stipulation attached hereto as Exhibit A. | 

7. Petitioner desires a review by this Honorable (jourt 
of the Board’s Memorandum Findings of Fact, Opinion, 
and Decisions, and brings this action under the provisions 
of Sections 1141 and 1142 of the Internal Revenue Code. 


i 

i 

I 
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II. Nature of the Controversy 

On June 10, 1933, by a written declaration of trust, pe¬ 
titioner became an express trust under the laws of the 
State of Oklahoma. At that time it acquired a contract 
to purchase a fractional part of a working interest in an 
oil and gas lease, and a right to receive a $25,000.00 oil 
payment payable out of the oil from a producing well on 
another lease, all for a consideration of $140,000.00 pay¬ 
able in installments. Title was retained by the seller un¬ 
der the terms of the contract, until all payments should 
be made, but petitioner was to acquire an equitable title 
to a proportionate part of the property so purchased as 
each payment was made. The income from all the prop¬ 
erty was to be credited to petitioner on the seller’s books 
as the oil was produced, but only the part thereof which 
was attributable to the portion of the lease which peti¬ 
tioner had paid for was available to petitioner under the 
[39] contract. In addition to receiving the income to 
which it was entitled in 1933, petitioner received out of 
the amount entered on the seller’s books a contribution 
to corpus in the amount of $27,579.21, which respondent 
and the Board have treated as taxable income. 

Petitioner did not operate the leases in which it had 
interests, and had no control over their operation. It 
merely received the portion of the receipts which were 
due it from the sale of oil and gas, less its proportionate 
part of the expenses. Petitioner then distributed these 
net receipts, after paying its incidental expenses, to the 
holders of its certificates of beneficial interest. Peti¬ 
tioner engaged in no other activity of any kind. 
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Petitioner kept no regular set of books. It merely re¬ 
corded its receipts and disbursements, and made ino at¬ 
tempt to separate capital accounts from operating accounts. 

Petitioner’s trustees filed returns of income on Treasury 
Department Form 1040 for the years 1933 and 193&, dis¬ 
closing net losses for each year. They did not file capital 
stock tax returns or make a declaration of value for their 
capital stock, because they believed petitioner was tax¬ 
able as a trust and not liable for capital stock taxesi Up- 

i 

on audit of the said returns, respondent held that peti- 

I 

tioner was an association taxable as a corporation He 
failed, however, to compute the income and tax correctly 

i 

on that basis, and failed to allow the deductions to [which 
[40] petitioner was entitled under the law, if taxable as 
a corporation. He also failed to allow any exemption 
based on a declared value for petitioner’s capital stdck, in 
computing the excess profits tax. 

At the hearing before the Board, petitioner’s! then 
attorney introduced evidence to show that petitioned was 
a strict trust taxable as such and that respondent! acted 
arbitrarily and erroneously and without regard to tbe law 
in failing to segregate amounts received as capital j from 
income, by failing to allow deductions for depreciation 

I 

and depletion, and by failing to allow any exemption in 
computing the excess profits tax. At the conclusion of the 
hearing, petitioner’s attorney moved for a further hearing 
to determine petitioner’s correct income and tax liability, 
if the Board should rule adversely on the contention; that 
petitioner was not taxable as a corporation. Since the 


I 

i 
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hearing petitioner has been required to pay capital stock 
taxes for 1933 and 1934. 

The Board held that petitioner was an association tax¬ 
able as a corporation, but denied petitioner’s motion for a 
further hearing to determine its correct tax liability as 
a corporate entity. It made a finding as to petitioner’s 
income and tax liability cn the record before it, even 
though that record was incomplete and did not provide 
the facts on which to compute such income and tax lia¬ 
bility correctly. The Board allowed percentage depletion 
as a deduction to petitioner, but did not allow depletion 
[41] on the cost basis, nor any deduction for depreciation, 
as provided by law. Likewise, it did not exclude the 
amounts representing contribution to capital from in¬ 
come and did not allow any exemption for capital stock 
value in computing the excess profits tax. The record 
discloses that the evidence necessary to establish the de¬ 
ductions, exemption, and exclusion from income was in 
existence and readily available upon a hearing for that 
purpose. Petitioner filed a motion for rehearing, recon¬ 
sideration, and further hearing but this was denied by 
the Board- 

Petitioner should be taxed as a trust, but even if it is 
ultimately held that it is taxable as a corporation, addi¬ 
tional findings should be made, and a further hearing for 
the purpose of taking additional evidence should be held, 
so that petitioner’s income and tax liability may be cor¬ 
rectly computed. 
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III. Assignments of Error 

I 

1. The Board erred in holding that petitioner was an 
association taxable as a corporation and in failing tb hold 
that petitioner was an express trust, taxable as a! trust 
under the law. 


2. The Board erred in failing to find that! peti¬ 
tioner’s only income in 1933 and 1934 consisted of receipts 
from oil and gas leases and that petitioner’s trustees did 
not operate the oil properties and did not own machinery 
used in their operation. 


[42] 3. The Board erred in failing to find and hold that 

i 

petitioner never at any time carried on any activity qxcept 
that necessary to receive its share of the proceeds |of oil 
from its fractional interest in an oil and gas lease and 
interest in an oil payment, and the incidental activities 
necessary to distribute such proceeds to its beneficiaries. 


4. The Board erred in failing to incorporate in its find¬ 
ings of fact the terms of the agreement of June 3, 1933, 
between Jacob Oil Corporation and petitioner through 
which petitioner acquired its interest in an oil lease and a 
$25,000.00 oil payment. 

j 

5. The Board erred in failing to find and hold that an 

I 

amount of $27,579.21 received by petitioner in 1933 \jvas a 
contribution to corpus or capital and not income; b r in 
failing to grant a further hearing and receive evidence 
as to the taxable status and the amount received as a 
contribution to capital in 1933. 

6. The Board erred in holding that petitioner abandoned 

the error alleged in Paragraph 4 (b) of its petition filed 

i 

! 

i 

i 

I 
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with the Board to the effect that respondent erroneously- 
computed petitioner’s net income from the records of re¬ 
ceipts and disbursements kept by the trust, without segre¬ 
gating capital receipts and expenditures from income items. 

7. The Board erred in refusing to receive in evidence 
the revenue agent’s report with respect to the year 1933 
for the purpose of showing the facts stated therein and the 
items and amounts as reported on petitioner’s return for 
1933. 

[43] 8. If it be held that petitioner is taxable as a cor¬ 
poration, the Board erred in refusing to direct a further 
hearing for the purpose of determining petitioner’s correct 
tax liability for 1933 and 1934 on the corporation basis. 

9. The Board erred in failing to find and hold that 
respondent and his agents were familiar with the pro¬ 
visions of law relating to depreciation, depletion and excess 
profits tax, and that he did not give effect to any of those 
provisions in making his determination. 

10. If it be held that petitioner is taxable as a cor¬ 
poration, the Board erred in failing to allow deductions 
for depreciation and cost depletion in 1934, and/or in fail¬ 
ing to require additional evidence with respect thereto, 
when the record shows that it was readily available; and 
in failing to hold that respondent acted arbitrarily and 
without regard to law in denying such deductions, when 
the evidence establishing petitioner’s right to the deduc¬ 
tions was available to him. 

11. The Board erred in holding that petitioner was liable 
for any excess profits tax for the year 1933, when it was 
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not liable for a capital stock tax for the year ending June 
30, 1933. 

i 

i 

12. The Board erred in failing to allow any exemption 
for “capital stock” value in determining the amount sub¬ 
ject to excess profits tax for 1933 and 1934, or in jfailing 
to find a value for petitioner’s “capital stock” of njot less 
than $140,000.00, and in failing to allow an exemption of 
12 1/2% thereof in determining the amounts subject to 
excess profits tax in 1933 and 1934. 

i 44j 13. The Board erred in deciding that there are de¬ 
ficiencies in income and excess profits taxes for 1933 and 
1934. 

WHEREFORE, petitioner prays that this Honorable 
Court will review the Memorandum Findings of F^ct and 
Opinion, and Decisions of the United States Board bf Tax 
Appeals, and reverse and set aside same insofar as the 
foregoing assignments of error apply, and therein fihd and 
hold petitioner; and grant such other and further; relief 
as petitioner may be entitled to, or which to the j Court 
may seem equitable and proper, including judgment for 
costs in this case. 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 

Attorney for Petitioner 
Munsey Building 
Washington, D. C. 

DISTRICT OF COLUMBIA, ss: 

i 

Geo. E. H. Goodner, being first duly sworn, deposes and 
says that he is the attorney for the petitioner; that he 

I 

I 

I 


i 
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knows the contents of the foregoing petition; that to the 
best of his knowledge and belief the statements therein 
made are true; and that the assignments of error are well 
taken and intended to be argued. 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 

Subscribed and sworn to before me this 7th day of Jan¬ 
uary, 1941. 

(Signed) Elsie P. Dameron 

(SEAL) Notary Public 

My Commission Expires Oct. 15, 1943. 

[45] Stipulation As to Review 

Exhibit A 

It is hereby stipulated by and between the parties here¬ 
to through their attorneys that Series “A” Trust, peti¬ 
tioner, may file and prosecute its petition for review of 
the findings of fact, opinion and decisions of the United 
States Board of Tax Appeals in the United States Court of 
Appeals for the District of Columbia. 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 
Munsey Building 
Washington, D. C. 

Attorney for Petitioner 

(Signed) Samuel O. Clark, Jr. 

Samuel O. Clark, Jr. 

Assistant Attorney Gen¬ 
eral 
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[47] Statement of Evidence 

(Filed March 26, 1941) 

The following is a narrative statement of all tile evi- 
dence introduced at the hearing in the above entitled 
cases held at Tulsa, Oklahoma, on April 13, 1939, before 

the HONORABLE JOHN W. KERN, Member of the!Board 

i 

of Tax Appeals, which is material to the assignments of 
error: 

(There were received in evidence as petitioner’s Ex¬ 
hibit 1 a photostatic copy of a Declaration of Trust!creat¬ 
ing petitioner, and as petitioner’s Exhibit 2 a specimen 
certificate of interest in petitioner.) 

W. E. BROWN, a witness on behalf of petitionef, tes¬ 
tified on DIRECT EXAMINATION as follows: 

H. I. Shanks, Diffie, Smith, Benedict, and myself, all 
named in Exhibit 1, were the five trustees of the South¬ 
west Company. At the time Exhibit 1 was executed the 
Southwest Company owned other property. This! trust 
property was only a portion of the property owned !by it. 

i 

[48J The funds derived from the properties mentioned in 
Exhibit 1 were kept separate and apart from other funds 
of the Southwest Company. The distributions to holders 
of beneficial interest in petitioner were made from ifunds 
derived solely from the properties mentioned ip Ex¬ 
hibit 1. | 

The oil payment in the amount of $25,000 to be paid out 
of the 9-1/6 % working interest in the Turner w^ll re¬ 
ferred to in Exhibit 1 was purchased at the time of the 


i 
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creation of the trust. We were entitled to receive $25,- 
000 out of the sale of oil or the 9-1/6% interest, and 
when that amount was paid, any interest we had in the 
oil expired. 

The lease referred to in Exhibit 1 in Custer County, 
Oklahoma, was a wild cat lease which expired through 
non-payment of rental. The Southwest Company did not 
pay any rental on it. 

Another property mentioned in Exhibit 1 is 40% of the 
working interest in an oil and gas lease covering Block 
21 of the Phillips and Mead East Side Addition to Okla¬ 
homa City, Oklahoma. That was an oil and gas lease 
which had one producing well. In 1933 and 1934 no ad¬ 
ditional wells were drilled on the property. 

The Southwest Company did not receive any moneys 
for the account of Series “A” Trust, other than the oil 
payment of $25,000.00 and the proceeds of the lease in¬ 
terest in Block 21 of the Phillips and Mead East Side 
Addition. These moneys were all distributed to the unit 
holders by the Southwest Company, after paying the pro- 
[49] portionate part of the cost of operation. The South¬ 
west Company did not operate the well, or the lease from 
which the oil payment came. It did not use any ma¬ 
chinery owned by it in the development or operation of 
either of these properties. 

In setting up the books of the Southwest Company and 
Series “A” Trust, no effort was made to set up capital and 
surplus and net profits. In distributing the money to 
unit holders, no distinction was made between the re¬ 
turn or partial return of capital, and net profits as such. 
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Exhibit 1 is the only instrument relating to the title to 

I 

the property or the manner in which the trust was farmed 
in connection with Series “A” Trust. There were no 
trustees as such of Series “A” Trust. The title to the 
property was in the Southwest Company and it declared 
it held it as the property of Series “A” Trust. 

We paid the proportionate part of the cost of lifting the 
oil to Jacobs Oil Company, from whom we got it. It was 
the operator of the property in 1933 and 1934. The South¬ 
west Company and its trustees had nothing to do| with 

l 

the operation of the property. They performed no func¬ 
tion with regard to it, except the receipt of money from 
the sales of oil and gas and the payment of their propor¬ 
tionate part of the expenses. 

i 

On CROSS EXAMINATION witness BROWNi tes¬ 
tified as follows: 

i 

Separate accounts were kept for Series “A” Trust.j The 
Southwest Company conducted the affairs of the trust, 
but separate books of account were kept for it. 

[50] All of the 2,800 beneficial units were sold, arid the 
trust was conducted in accordance with the terms <j>f the 
trust instrument. 

There was only one well on the property operated by 
Jacobs Oil Company, and there was very little to be! done 
in the way of expenditures or improvements. It wias al¬ 
ready producing and flowing. It didn’t even need! any¬ 
body there to look after it. 

The trust did not acquire any property other than that 
listed in Exhibit 1. 


j 

i 
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KARL F. MARTIN, a witness on behalf of petitioner, tes¬ 
tified on DIRECT EXAMINATION as follows: 

I made an examination of Series “A” Trust for 1933 
and 1934. 

(Whereupon there was offered in evidence as petition¬ 
er’s Exhibit 3 a copy of revenue agent Martin's report 
dated August 13, 1935, relating to the year 1933. Objec¬ 
tion thereto was sustained on the ground that the con¬ 
clusion contained in the report was not accepted by the 
Commissioner at Washington, and exception was noted 
by petitioner. Petitioner’s attorney then made the fol¬ 
lowing statement: 

Mr. Lundy: We offer to show that this report, if al¬ 
lowed to be in evidence, would show for the year 1933 
an oil payment collected of $16,510.57; oil and gas revenue, 
$35,105.40; miscellaneous income, $50.00; making a total 
of $51,665.07. That of that money there was distributed 
to unit holders $41,123.00. That there were stationery 
and supplies expense, legal expense, recording fees, fed¬ 
eral check taxes, trustees’ fees, lease expense, commis- 
[51] sion paid on oil sales, miscellaneous expense, ac¬ 
countants’ fees, and depletion, a total of $71,068.91, making 
a net loss of $19,402.94. That the depletion item was $24,- 
250.81; the trustees’ fees were $2,537.06; the commissions 
paid on oil sales, $1,803.45; and the remainder of the dis¬ 
tribution made up the total of $71,068.91. We make that 
as an offer as to the contents of this instrument.) 

The figures set out in the deficiency letter for 1933 
agree in some respects with the figures set out in my re- 
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port [which was not received]. The deficiency letter 
shows $41,123.00 as distribution to unit holders; $9,653.98 
was allowed for depletion, although Series “A” Tmst had 
claimed $24,250.81. $9,653.98 is 27 1/2% of $34,105.40, 

which I assume is oil sales. 

I 

(Thereupon after identification, there was received in 

I 

evidence as petitioner’s Exhibit 4 revenue agent Martin’s 
report for the year 1934, dated September 28, 1936,1 for the 
purpose of showing the manner in which the figures were 
arrived at, but not binding on petitioner as to the con¬ 
clusions or reasons shown therein.) 

Exhibit 4 is a copy of my recommendation as j to the 
year 1934. I did not allow any depletion. In calculating 
the excess profits tax, I did not make any declaration or 
determination of the value of the capital stock of; Series 
“A” Trust. The excess profits tax is 5% of what t found 
to be the net income of the trust for 1934. Oil alnd gas 
sales are included in the net income which I determined. 

[52] There may be some other items which this'report 

! 

does not show. I think it is true that the principal part, 

I 

if not all, of the receipts of the trust for 1934 were de¬ 
rived from its oil properties. 

I was familiar with the provisions of the statutej in ef¬ 
fect in 1934 that the excess profits tax was 5% |of the 

i 

income in excess of 12 1/2% of the declared capital; value. 
I was also familiar with the provision of the law which 
allowed 27 1/2% of the gross income as depletion where 
it did not exceed 50% of the net income from oil prop¬ 
erties and oil sales. I made no allowance for either in 
my report. 


I 
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I ascertained that there was an oil payment amounting 
to $25,000.00, and also that there was a producing prop¬ 
erty in the Oklahoma City field, which I presume was 
40% of Block 21 mentioned in Exhibit 1. I knew that 
when oil was taken either from the oil payment out of 
the percentage named in Exhibit 1, or from the oil well 
located on the property that the withdrawal of each bar¬ 
rel to that extent depleted a portion of the capital rep¬ 
resented by the investment in those properties. 

The amount received from the $25,000.00 oil payment 
in 1933 was $16,510.50 and in 1934 $8,489.43. Those two 
amounts exhausted the oil payment except for a 7 cent 
discrepancy. 

So far as I know, neither in 1933 nor in 1934 was a 
declaration of capital stock value made for Series “A” 
Trust. I did not make or recommend a capital stock finding. 

[53] On CROSS EXAMINATION witness MARTIN testi¬ 
fied as follows: 

After my report, Exhibit 4, was prepared, the manu¬ 
script went to Oklahoma City for review and typing. It 
was then transmitted to Washington after the period of 
protest expired. Every report is subject to review in 
Washington. 

A revenue agent has no authority to allow an excess 
profit credit where no capital stock tax return has been 
filed. None had been filed in this case at the time the 
investigation was made. 

I did not recommend depletion in my report because 
I did not have sufficient information with which to com- 
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pute it. The taxpayer had failed to file it. I requested 
information as to the estimate of the oil reserves ;by bar¬ 
rels in the property, etc. In the computation of the per¬ 
centage depletion, there is a limitation of 50%; of the 
net income besides the 27 1/2% of the gross income. Be¬ 
fore one can arrive at the amount of percentage depletion, 
one must first determine the net income without the 
allowance of depletion. I could not have done thatj in this 

I 

case, because, not being an engineer, I cannot compute al- 
lowable depletion, and depletion enters into the net , income 
from the property. 

I 

J. A. PADON, a witness on behalf of petitioner, testified 
on DIRECT EXAMINATION as follows: j 

I have been a public accountant for about 36 yeprs and 

i 

I am a partner in the firm of Haskins & Sells, public ac¬ 
countants. We made an audit of the records of the'South- 

i 

west Company and Series “A” Trust for 1935, ^nd we 

[54] reviewed the previous years up to that time: 

i 

(Thereupon there was received in evidence ak peti¬ 
tioner’s Exhibit 6 a purchase contract dated June 3,| 1933.) 

i 

We examined Exhibit 6 in connection with our ex^mina- 

i 

tion for the year 1935. 

| 

I examined the working papers of the accountant as¬ 
signed to the engagement, and prepared the au<jlit re¬ 
port myself. In connection therewith, I gave particular 
attention to the purchase contract, and to the unpaid por¬ 
tion of the purchase price, and the application pf the 
receipts from oil and gas from this property as it was 
reported to me by the accountant from his working papers. 
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I did not make the first hand investigation of that my¬ 
self. I made the first hand investigation as to the ap¬ 
plication of the terms of the contract to the information 
that was submitted indicating the receipts from oil and 
gas. 

From an accounting standpoint, the accelerated pay¬ 
ments were considered as a reduction of the purchase 
price. In the working papers, the receipts were considered 
just as cash receipts along with the other cash receipts 
later disbursed, in that the cash receipts went to the 
holders of beneficial interests in the property. The 
amount receivable from that property while it was being 
paid for but which was withheld by the seller, was 
applied to the reduction of the $140,000.00 purchase 
price. 

(At the conclusion of the hearing, petitioner filed the 
motion which appears in the record as filed on April 
13, 1939.) 

[55] The foregoing is a true and complete statement of 
all the evidence which, with Exhibits 1, 2, 4, and 6, is 
material to the assignments of error. 

(Signed) Geo. E. H. Goodner, 

Geo. E. H. Goodner, 

Attorney jor Petitioner. 

/s/ J. P. Wenchel, 

J. P. Wenchel, 

Chief Counsel, Bureau of In¬ 
ternal Revenue, 

Attorney jor Respondent . 
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DECLARATION OP TRUST BY THE SOUTHWEST 
COMPANY. AN EXPRESS TRUST. CREATING 

"SERIES "A" TRUST#__ 


KNOW ALL MEN BY THESE PRESENTS: 
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THAT, WHEREAS, by an Aot of the Legislature of the 
State of Oklahoma, approved Maroh 22, 1919, being Chapter 16 
of the 1919 Session Lane of the State of Oklahoma, (now Sections 
11820 - 11823, both inclusive, Oklahoma Statutes 1931), it is 
provided that express trusts may be created in real and personal 
property, and that the trustees thereof may conduct the business 
for and on behalf of persons Interested in such trusts; and 

WHEREASi It is further provided in said Act that 
the liabilities of tee trustee, and of the beneficiaries, shall 
be limited to the trust estate so created as in said act 
provided; and 

WHEREAS, on June 3, 1933, JACOB OIL CORPORATION, a 
corporation, entered into a oontract with A. J. DIFFIB, W. B. 
BROWN, H. I. SHANKS, HORACE J. SMITH and C. W. BENEDICT, trusteei 
of THE SOUTHWEST COMPANY, an express trust, by which contract 
JACOB OIL CORPORATION agreed and covenanted to convey, upon 
the psyment of the consideration therein mentioned, all 

its undivided Interest (approximately forty 
per cent (40#) of the working interest). In an 
oil and gas lease covering all of Block 21. 

Phillips and Mead East Side Addition to Oklahoma 
City, Oklahoma, 

with a producing well now located thereon, together with a like 
Interest in all equipment used in connection with said 3s ase, and 
now located on said described block of land; and — 

WHEREAS, by the same contract, it further agreed 
«nd covenanted, on payment of the consideration for the said 
undivided Interest in the oil and gas mining lease above 
described, to convey and deliver to the said trustees. 

One oil payment to the amount of Twenty-five 
Thousand ($25,000*00) Dollars, to be paid out 
of nine and one-sixth per cent (9-1/6#) of the 
oil from the working interest in the Turner Well, 
located on Block 24. Phillips and Mead East Side Ad< 
itlon to Oklahoma City, Oklahoma; (in the event of 
completion of pending negotiations said payment ie 
to be paid out of fifteen per cent (15#) of the oil 
from the working interest in said lease); and 

WHEREAS, there has been conveyed to said trustees 
of The Southwest Company, an oil and gas mining lease on the 
following described property, to-wit: 

The Northeast Quarter (NE$) of Section 
35, Township 15 North, Range 18 West, and an 
oil' and gas mining lease om the Southwest 
Quarter (SW$) of Section 21, Township 14 North, 

Range 18 West, both in Custer County, Oklahoma; 


AND, WHEREAS, It was the purpose and Intent of the 
said trustees and of The Southwest Company, an express trust, thit 
said contract and said properties, when conveyed to The Southwes ; 
Company and to the trustees thereof, should be held in trust 
for the holders and owners of the beneficial interests to be 
issued in said trust, and which said property should be held 
separate and apart from other property of The Southwest Company, 
and as a separate trust# 
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NOW, THEREFORE, the said The Southwest Company, 
and the trustees thereof, do hereby declare that they hold 
said contract and all rights thereunder, and will hold all of 
said properties desorlbed in said oontraot, when conveyed, 
in trust, for the benefit of the holders of the oertlfioates 
of benefloial Interests, Issued, and to be issued, in said trust, 
and do hereby declare that said property is to be held by The 
Southwest Company, an express trust, and by the trustees thereof, 
upon, and subject to the following terms and conditional 


FIRST . 

The niM of the trust hereby oreated shall be 
"Series "A" Trust." All conveyances, deeds, asslgrasemt.s, 
contracts, pap>erm or other instruments executed to or by the 
Trustee in relation to this trust shall be in the name of The 
Southwest Comp>any as .trustee for "Series "A" Trust. This 
trust shall cover and embrace not only all. of the property 
heretofore specifically described, but also all other property, 
if any, hereafter conveyed by any one to "Series "A" Trust? 
and in this connection, it is understood And agreed that the 
Trustee at its option shall have' the right to obtain, aequlrm* 
take or hold for the benefit of "Series "A" Trust? and subjeot 
to the terms and provisions of this declaration and trust, 
any other property, real, personal, mixed or otherwise, net 
heretofore speolfioALly desorlbed. 

SECOND . 

This trust shall continue for a period of 80 
years from the date hereof, unless terminated sooner in the 
manner hereinafter set forth. If, at the expiration of said 
20 year period this trust has not been wound up or Haul dated, 
then the Trustee shd 1 immediately proceed to liquidate end 
wind up the affairs of said trust, and shall distribute to 
the unit owners, after all prop>er liquidation and othar 
expenses and claims have bean paid, the property or the proceeds 
therefrom. In thus liquidating and winding up said trust 
and its property, the Trustee shall have the absolute right to 
sell or dispose of the whole or my part of said property, 
either at publlo or private sale, without consulting or p>roourin^ 
the consent of the unit owners or any of them, the same as 
though the property was the individual property of the Trustee, 
and anyone purchasing any part of said property shall not ba 
required, in any way whatsoever, to inquire either ae to tha 
right or authority of the Trustee to make the sale or to inquire 
as to the manner in which the Trustee Intends to handle, distrlbtft 
or dispose of the proceeds. Before a unit owner shall be 
entitled to receive hie or her proportionate part of the proceed^ 
upon liquidation, said owner shd. 1 be required to surrender j 
certificates for the unite representing his or her participation^ 

THIRD. 


The capital of "Serisa _ Trust" shall ba tha 
property conveyed or to be conveyed to it as aforesaid. It shall 
be and is hereby'divided-into 2800 beneficial interest units 
(hereinafter called units), which said units shSL1 be of 
equal right and preference. The beneficiary or beneficlariaa of 
this trust shall be the owner or owners of its units, and 
they shall be known as "unit owners" and any p>#raon holding or 
owning any beneficial interest in the trust shall ba deemed to 
be a "unit owner or holder" and hereinafter referred to as such. 
Ownership of units in this trust shall be evidenced by 


2 . 
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certificates in an appropriate form, to be selected anr approved 
and issued by the Trustee. J.ach certificate shall contain the 
name of the person to whom issued, shall state the number of 
units that it represents, shall state that it is non-assessable, 
and shall be signed by the Trustee* Certificates may be issued 
for fractional shares of the unit, provided that no certificate 
shall be issued except at the option of the Trustee for le ss 
than a full unit* All units or certificates therefor in this 
trust shall be transferable only on the books of the trust 
upon surrender of the certificate or certificates, representing 
ths units, properly endorsed* Such certificates shall be the 
sole and only evidence of the ownership of any of the units 
in this trust, and ownership of such certificate as shown by 
the trustee, shall be conclusive evidence for all purposes of 
the rights of any person to share in all the rights, privileges, 
property and benefits arising from the ownership of units in the 
trust, and neither the Trustee nor any other person shall be 
in any way liable by reason of acting upon such evidence of 
ownership, and the right to do so shall not be affected or 
abridged by any kind or character of notice# 

FOURTH # 

The Trustee shall have full and exolusive power and 
Authority to demand, sue for, claim and receive any and all 
royalties, rents, bonuses, oil runs, gas runs, oil, gas, Income, 
and payments due from the property heretofore described, or 
from any other property hereafter conveyed to the "Series "A" 
Trait*, and the trustee shall have likewise full and exclusive 
power and authority to hold, handle, operate and manage the 
property, and to distribute the income and proceeds therefrom, 
as herein provided# 


FIFTH , 

The Trustee may sell or convey all or any part of 
the truet property upon receiving in advance, the written consent 
of such sale or conveyance of the owners of two-thirds in 
amount of the units in this trust# 

SIXTH , 

The Trustee may llquldata and wind up such trust 
and all of its property in such manner and a t such time prior 
to the expiration of the 20 year period as the owners of two- 
thirda in amount of the units in this trust may in writing 

#ireot* 

SEVENTH , 

Any one dealing with the Trustee in purchasing 
or acquiring from said Trustee any of the property of said 
trust shall have the right to rely absolutely upon the written 
representation or certificate made by the Trustee to the effect 
that the Trustee has authority to make the sale or conveyance 
and to the effect that the requisite number of unit holders 
have properly consented to and authorized in writing such sale 
or conveyance# In other words, one purchasing or in any manner 
acquiring any of the property from the Trustee, before con¬ 
summating said purchase or acquisition, shall not be required 
to examine the books, records or other papers of this trust, 
but shall only be required to take from the Trustee a written 
statement or certificate to the effect that it has the right 
to make the sale , transfer or conveyance and thereupon, such 

a itten certificate, as to such person purchasing or acquiring 
e property from the Trustee, and as to such purchase or 
requisition of such property, shall be conclusively deemed to be 
trua, whether it is or is not in fact true, and all owners of 
all units and certificate or certificates of beneficial interest 
in this trust by the acceptance or acquisition of their unit* 


\?*+ 
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or certificates therefor specifically, agree to this provision* 
The right of one purchasing or in any manner acquiring property 
of this trust from the Trustee to act and rely absolutely upon 
the certificate made by the Trustee in the manner aforesaid 
shall not be affected or abricged by any kind or character of 
notice* 

EIGHTH* 

The Trustee, its successors and assigns, shall be 
entitled to receive and retain as full compensation for its 
services In acting as Trustee herein, the following compensation 

(1) Five (5#) per cent of the net receipts arising 
from any source whatsoever (including the receipt from the sale 
of all or any portion of the trust property), and net receipts 
shall mean gross revenue -or receipts, less the cost only of 
operating and developing the property, but not less the other 
expenses mentioned in subdivision two (2) of this paragraph* 

(2) The Trustee in addition thereto, shall have the 
right to receive and deduct from the gross receipts all of its 
actual expenses incurred or accrued in operating the property 

if operation be necessary, or in attending conferences with 
the operator, and the Trustee shall have the power and right to 
bind the trust estate herein conveyed for expenses such as 
court costs, accountant's fees, witness fees, and attorney's 
fees covering litigation involving the trust property, and 
any other necessary or needful expenses* 


NINTH, 


All moneys received by the Trustee (subject to the 
provisions of the foregoing paragraph "Eighth" of this declarati 
and trust) shall be applied and distributed on or before the 
25th day of the month following the month of reoeipt by the Trus 
in the following manner and order: 


(a) To the payment of State, gross production, ad 
valorem or other taxes (exclusive of income taxes unless the 
Trustee shall, by any present or future 3a w, be required to 
deduct or withhold the same) and also to the payment of other 
costs, expenses, and charges which may properly accrue or be 
incurred in connection with the administration of this trust est 



(b) Five ( 556 ) per cent of said net receipts, as 
defined in paragraph "Eighth", shall be retained by the Trustee 1 ls 
its compensation* 

(c) The balance of the Income to which the then 
unit holders are entitled (less authorized expenses), shall 
be distributed by the Trustee to the unit owners ratably, 
provided, the Trustee may at all times reserve from monthly 
distribution such suae as it may deem necessary, and may hold 
the same for future distribution* 


TENTH * 

The ownership of units or of beneficial interest 
by any person or persons shall not create any partnership 
between the Trustee and such person or persons, nor shall 
the Trustee have the right oi- authority to create a partnership 
between itself and any other person, firm or corporation 
with reference to the trust estate, but it shall at all times 
have the sole and exclusive right to manage the business of 
the trust estate and no unit owner shall ever have the right 
as such to interfere with the Trustee's management or control 
of the trust estate nor shall ai y person employed by the Trustee 
ever have the right to bind or obligate the Timstee in any 
transaction exoept with the full know3e dge or oonsent of the 
Trustee, and no indebtedness or obligation of any kind what¬ 
soever shall ever be an obligation of the trust estate, unless 



o 
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Mono la contracted in the manner aet forth in thla trust 
conveyance, and by and with the full knowledge and consent of 
the Truatee, nor a hall the unit owner* or any of them ewer 
have the right to require or compel by oourt aotlon or otherwise 
the partition or distribution of the assets or properties of the 
trust eatate prior to the termination of the period for whloh 
thla trust was created, except In the caaea and In the manner 
mentioned In the "Fifth" and "Sixth" paragraphs hereof* 

ELEVENTH * 

The death. Insolvency or bankruptcy of any unit 
owner or the transfer of hia interest by sale, gift, dsvia*, 
descent of otherwise during the continuance of this trust 
shall not operate as a dissolution or termination of the trust, 
nor shall it have any effect whatsoever on the trust estate, 
nor shall any of said events entitle the heirs, assigns or 
representatives to any accounting or to take any aotlon in 
court against the trustee or the property of the trust estate 
or business, but such heirs, but such heirs, assigns and 
representatives shall succeed only to the rights of the former 
unit owner in the same manner as if their ownership was one 
of purchase hereunder* This trust shall continue in full 
force and effect, notwithstanding the death of any one or more 
unit owners* 


TWELFTH * 

No unit owner shall ever be personally liable for 
any debt, demand or obligation of this trust of any kind 
whatsoever, whether arising out of oontract or tort, and 
neither the Trustee nor any agent or agents appointed by 
it shall ever have or acquire any right or authority to bind 
any unit owner personally by any contract, agreement or otherwlsi 
The Trustee shall give such notice as may be necessary of this 
limited liability of the unit owners in this trust to the 
persons, firms and corporations with whom the trust may deal, 
and in every written contract entered into by the trust or in iti 
behalf, reference shall be made to this instrument and such 
contract shall or may contain a covenant or agreement on the 
part of the other party or parties to the oontract that such 
party looks for the satisfaction of all claims and demands 
arising from or out of such contract and for all debts, en¬ 
gagements, contracts, and liabilities of any kind or character 
incurred by this trust to the funds and properties of the trust 
only* An omission to make such statement in any contract, 
however, shall not be construed to make any unit owner or the 
Trustee individually liable for any engagement of the trust 
estate, but such statement shall be deemed to be in such 
contract or contracts* 

THIRTEENTH* 

It shall be the duty of the Trustee faithfully 
and diligently to administer this trust, to keep correct and 
accurate records and accounts of all business transacted 
on behalf of the trust, to exercise prudence and economy in 
the transaction of the business by said Trustee, diligently 
to care for and keep the property of the trust, and in all 
things so to handle the funds and properties of the trust as 
would a diligent and jr udent man acting in his own behalf, and 
the Trustee hereby binds itself so to do* 

FOURTEENTH * 

Tulsa, Oklahoma, is hereby designated as the 
principal place for the transaction of business on behalf of 
thla trust* 



FIFTEENTH# 
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Any person, firm or corporation acquiring a unit or 
units in this trust by purchase, gift, inheritance, in satis¬ 
faction of or as security for any debt, or in any other manner, 
assents to, accepts and approves all the terms, conditions, 
covenants and agreements contained in this Declaration, and all 
amendments thereof, and from the date such units are so received, 
this Declaration shall have binding force and effect upon him, 
it or them, provided, however, that such unit holder or certificate 
holder, or beneficiary, shall have no legal right to the trust 
property, whether real or personal, but units hereunder shall be 
personal property, giving only the beneficial rights to dis¬ 
tributable Income as in this Instrument specified, ly set forth, 
and at the termination of the trust hereby created, whether by 
expiration of the period fixed for its existence, or by its 
dissolution or liquidation otherwise brought about the unit 
owners shall be entitled to a division of the property owned 
by the trust to the extent provided herein# 

SIXTEENTH# 

This trust conveyance and any provision contained 
herein, may be repealed, modified or amended by the Trustee 
acting by and with the consent in writing of the holders of 
two-thirds in amount of the units in this trust, provided that, 
if by legislative enaotment an amendment hereof becomes 
necessary to ooajply with the constitution or statutory law of 
Oklahoma, then the Trustee may, without obtaining such consent 
from the unit holders, exeoute and record with the County Clerk 
of Oklahoma County, State of Oklahoma, an amendment to this trust 
oonveyanoe whereby it will be amended so as to comply with such 
constitution or statutory law# 

SEVENTEENTH # 

The Trustee herein named may resign at its option 
from the duties of the Trustee as herein provided, and a new 
Trustee may be selected by a majority of the Trustees of The 
Southwest Company# The new Trustee shall succeed to all the 
rights, duties and liabilities of the Trustee herein named# 
lo such change in the Trustee shall be effective or binding 
upon any person dealing with the trust until a written in¬ 
strument relinquishing the trust to the new Trustee and duly 
exeouted and accepted by the old Trustee herein named shall be 
reoorded in the office of the County Clerk of Oklahoma County, 

State of Oklahoma; provided, however, that The Southwest 
Company or the trustees of said The Southwest Company may. if it, 
he. she or they eleot or elects to do so, aot as Trustee for any and 
all other trusts of any kind and character# The Southwest Ccsapai j 
or its trustees may own units in the trust herein created, and 
may buy and sell the same for and on its or his, her or their 
own behalf; provided, however, that The Southwest Company, the 
Trustee of this the fe 3erles "A" Trust? shall at all times keep 
the property, income and disbursements of this the "Series "A" 

Trust" absolutely separate and distlnot from any and all other 
trusts for which it may hot as Trustee# 


6 # 
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IN WITNESS WHEREOF The Southwest Company, an 
express trust, has caused this Declaration and Instrument 
to be duly signed by its President, and attested by its 
Secretary, and the Trustees have hereunto set their hands 
and seals, this the 10th day of June, 1933, at Tulsa, Oklahoma 


THE SOUTHWEST COMPANY, 
An Express Trust, 


C 


NATTEST j 

% J> 


President 


lecretary* 


/ JS' 


A 


;ees* 


STATE OP OKLAHOMA, S 

COUNTY OF TULSA* : 9a 

BEFORE ME, the undersigned, a Notary Public, 
duly commissioned and acting, to me personally known, 
this day appeared W. E« BROWN, who acknowledged to me 
that he had made and executed the foregoing conveyance and 
declaration of trust as his free and voluntary act and deed, 
and as the free and voluntary act and deed of The Southwest 
Company, an express trust, for the uses and purposes therein 
!/Contained and set forth* 

y WITNESS MY HAND as such Notary Public, this 
i the } day of June, 1933* 




Commission Expires: 


fotary Pul 


i t 

TTc;- 



c 
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STATE OF OKLAHOMA, 
COUNTY OF TULSA* 


BEFORE ME, the undersigned, a Notary Public 
In and for the state and county aforesaid, duly commissioned 
and acting, to me personally known, this day appeared A* J* Diffle, 
W. E. Brown, H. I* Shanks, Horace J* Smith and C* W* Benedict, 
who acknowledged to me that they had made and executed the 
foregoing instrument and declaration of trust as their free 
and voluntary act and deed, and for the uses and purposes 
therein contained and set forth, 

WITNESS MY HAND as such Notary Public, this the 
/3 day of June, 1933* 


My Commission Expires: 

3J- a /- 


* Notary puhllc* 
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an'^x^ress trust 

DKR'THI LAW! OF TMI ®TATC OF OKLAHOMA 


\ TRUST” covering the contracts, income and property described as follows: 

3, 1933, given by JACOB OIL CORPORATION to the trustees of THE SOUTH 


irdbase\cor\tr^ct \OAtpx 'j une 

ih express trust! By which Jacob Oil Corporation contracts and covenants tq convey all its undivided interest 
:rNceh^^>^)^of the working interest), in an oil and gas mining lease coverja^all of Block 21 Phillips and Mead 
DkMiomy City, Oklahoma, including said interest in a producing well nof located thpreoA. and one certain oil 
e Tnotisand ($25,000.00) Dollars, to be payable out of nine and one:sfjhh\pCT(9>l/o%>) of the oil from 
t the Turner Well located on Block 24, Phillips and Mead East Side Additi**rt\to Oklahorha'City, Oklahoma. 

've/property is Held by the Trustees for the benefit of the unit owners and holder^of th^srnlst m^above described property, 

known as "SERlES'wV TRUST,” and each unit represents l-2800ths of all the distributable fund^in. the hatjd^of\hh Tryrffccs arising and to arise from 
the above named contracts and properties. \. \\ \\ Vv 

The Trustees have declared that they hold this contract, and the covenant to / /£onvfcy.\in Vhst 'fox. saidNput holders, and when conveyed, will 
hold said property and the incomes and profits therefrom for the use and benefit of saiq unit holders, rubitcKtb^t)* terms of the declaration of trust made 
by The Southwest Company as of date of June 10, 1933, and duly recorded in the office> of\the RcC^rd<^\?f \3eeds for Tulsa County, Oklahoma, and 
Oklahoma County, Oklahoma. The said declaration of trust embodies the terms, rbn^Riohj and oKHAuiohj^f this certificate, and the benefits of the 
owner and holder of each unit in said trust, and the acceptance by the holder oP^hisv certificate, 'bna'vofyine benefits hereunder, obligates said holder to 
abide by all the terms and conditions of said declaration of trust the same as^tHobgh saKpiern» atuf conditions were herein fully set forth. 

On or before the 25th day of each month, the holder hereof shaih oe <4htjtliM^o <f-eceivb L sah r holder’s pro rata share of the distributable money 
received during the preceding month, and then available for distribution^subject tp tac\ctcl\t>drhby the Trustees, of the expenses, fees and emoluments set 
forth in the above mentioned declaration of trust. / J \ y' 

This certificate shall be the only evidence of the ownership'of‘'the rt^o^ units?SrM is transferable only on the books of "Series 'A' Trust,” 
by the owner thereof in person, or by duly authorized attorney, upon surrender nf this certificate, properly endorsed, and no owner of this certificate, 
except as provided in said declaration of trust, shall have any authority, power tfr\igftt whatsoever to transact any business for or on behalf of "Series 
*A’ Trust” in connection with said properties, and shall have no right to demaiVi a partition or division of the properties, or any part thereof, and shall 
have no interest in the specific property belonging to the "Series 'A* Trust/’'—'' J 

Neither the owner of this certificate, nor the Trustees of "Series rust,” shall be personally liable for any debts, covenants or contracts of 

any kind, or for any torts of the Trustees for "Series *A’ Trust.” 

WITNESS THE SIGNATURE of the officers of "Scries ’A’ Trust,” an express trust, this the.day of.... 19.. 


WEST C£X 
(appro idmu 
East Si<fc \ 
paymentV^ 
the working 


,to v-ece:vKsai 
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i 
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tv C/\ I 


s 
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FOR VALUE RECEIVED, I hereby transfer, assign and set over to 


all my right, title and interest in and to this 


t, and the rights thereunder, and authorize and direct the Mid 


, as my attorney in fact, to present and surrendei 


said certificate, and to request that a like certificate be issued 


WITNESS MY HAND this the__ 


WITNESS: 



_, 193. 
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INTERNAL revenue agent in charge 
301-SIS T«t«rtl Building 

Series X Trust (an Ixptwi Trust) 
•06 Kennedy Build lag, 

O^ lrhnm 


u.s. board or TAX AP?T•' > 

Ar, 


at:-■(. r: s 

tmJZ.. .. rocKr ?5/7> 


*tsnu> n 


APR 1 3 1939 


PEiirsi 


::ofiCfi'» 

EXHiBir.V 

■ wnin ry r 


TREASURY DEPARTMENT 

INTERNAL REVENUE SERVICE 
(Bclsbass City, Oklahons 

as 1936 

In re: Iasoas tax 
Date of report: August 1, 1986 
Recommendation: 

Years Additional Overassess- 
Tax ment 

1934 

Ioeoaa Tax $9,814.23 
Sxesas-Treflt $3.868.81 

Total 

Exaalsar: 


i 

Penalties 


$13,383.04 
Earl F. Martin 


me recommendations which this office proposes to make with respect to 
your income tax liability as the result of a recent examination by an internal 
revenue agent are shown in the statement attached. 

IF YOU ACQUIESCE in the proposed tax liability the enclosed Form 870 
should be executed and forwarded to this office. Your consent to the prompt 
assessment and collection of any deficiency indicated will stop the running 
of interest on such deficiency upon a date not later than thirty days after 
the filing of the Form 870 properly executed. 


Should you desire to make immediate payment without awaiting formal 
assessment and notice and demand, you should forward your remittance to the 
Collector of Internal Revenue at Oklahoou City, Oklahoma , enclosing 

this letter, or a copy thereof. If payment is so made the interest period 
will terminate on the date of payment, and interest on the deficiency at 
the rate of 6 per centum per annum to the date of your payment to the 
Collector computed from the due date of the first installment should be 
included in your remittance. 

I 

If you do not acquiesce in the proposed recommendations you should file 
a protest in writing with this office within (Ky days from the date of 
this letter, stating therein the grounds for your exceptions. Any protest 
so filed will be.given careful consideration, and, if you so desire, you 
will be given an opportunity for a hearing before the recommendations are 
forwarded to Washington. 


, Arrangements will be made by this office upon your request to answer any 
questions which may occur to you in your review of these recommendations. 

In any event please sign the enclosed form acknowledging receipt of this 
letter and related paners and return such form to this office. 

Enclosures: 

Statement of adjustments. 

Form 870. 

1 Form of acknowledgment. 

BS 


Respect 



Internal Revenue Agent in Charge. 

< 
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j 
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Series A Trust 

, (an oapxese Trust) tsar aoded Desert 

»er 31, 10t 

1 
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TABLE OF COITIlf 8 
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3%a9«arat of Total Tax liability 
Preliminary Dteteerat 



DsheArls 

Schedule 

1 Net Income Adjurtaests 

8 Coaputstlra ef Tax 

rflgaa 1 to 6 t inelustre 



; 

STATiMINT OF TOTAL TAX LIABILITY 



Tsar 

Preri coaly 

Kind of Tax Assessed 

Dafleieeey 

Correct 

Tax Liability 

1934 

Ine one Tax Boas 

Excess-Pro fit None 

$9,814*0 

3.348*81 

$9,814*0 

3*868*81 

Totals 

Naas 

$13,393*04 

$13,383.04 

i 

PRSLBONAHT VffkTWOtt 



Principal change Is due to taxation of trait ee 

en association. 


All ahenges •*r* fully explained to the trustees sbo do sot agree 
to the adjustments* 

Basis for taxj»rar*s objections: Cootaida tlst the trust Is not as asso¬ 
ciation and is not subjeet to tax* The liability for 1933 Is now under 
eonai deration in the Bureau rad this report should be essoeiated with the 
1933 file is order thet both years any be eosaidared at on* tlra* 

History of organisation: aas fully detailed in the 1935 RAH and copy of 
trust agreerant aas sAalttad theaeaith. Baaed upon the prorl alone of 
the agrearant, the B ureeu has held the txuat to be as aaeoeietlon 
taxable ee s corporation* Dee Co>art sal oner* s letter ITtSiRRtHBC 
dated Tebrusry 13, 1936* la aosordaraa with this ruling, As liability 
for 1934 has bean determined upon the basis of taxing the entity as • 
corpo rat ion 




GO 


* r 


■u* a Tw»t, Year etadad Deeeaber 3L, 1991 


PRSLIMEttKY STATOCOT (Continued) 


>|»nco mA Depreciation 


requested to proper* Fern ”0* data to be fllad with this 
t in ordar that tie rvrt lneaas dlaaloaad herein night ba stipulated 
be tha taxable not 1noons in the event tha trust la u. tiaately hold 
ba an aeeoctetiu taxabla aa a earparatlae. 

i# data oara aonpilad in accordanea with this raquaot and are available 
inspection in taxpayer*a office, however, upon adrloe of eounsel, tha 
teas decline to file It* b Haring that to do ao aould in street act 
B an adalaalon that tha trust la a taxabla entity# Tha Fora "0" will ba 

ad in tha filed for use la the arent a final dael4oa holds the trust 
B ba taxable* It is tha trueteee intention to aostaat tha Caacdsaloner'a 
|llar. with respect to this and other associated trusts for 1953 and 1934 
the -uprose Court if nsessaary, and it lo thalr daalra to oonfloo 
issue solely to thst of deteralnlng the taxabla status of the trust* 


oould obtain lnforastlon fron taxpayer's files from whloh ooet 
Jpletlon, da raolatl n an' 4 allowable depletion c uld ba oooputsd, as tax-*! 
will sake all informtlan available* It is not duerasd sdrlaable to ! 
this however, since taxpayer has daellnad to file tha data as required ! 
tha :*Culstions# -tooardlngly, no depletion or dap isolation allowances I 
» aaeoaandad in this report, since correct allowance eannot 
oooputsd without Informticn aa to allocation of oost, setlmtsd rwcovsiw 
Bio reserves ato* f all of whloh are, under the Regulations, to be submitted 
the taxpayer olaialng deductions for dopreoiation and den loti on* 

is the truotoee position thst they era not clai-aing depletion and depz 
I In foot are not entitled to such deductions sines the trust Is ooneld« 
then to be nsrely a collection nedlura to oollect gross receipts, pay 
>psr deductions, and rei^lt tha balance to the unit holders* ndsr this theory* 
Bpletlon and dep zeal at ion would ba all cm able to each individual unit holder, 

L sot to the trust an as entity* 

tha trustee's position la unhald by tha Courts, It will be unneeeoaaxy to 
lamdne taxable net meows, end If the final deals!on la to tha effect that 
» trust is a taxabla entity, than, as above stated, all infer-action will i 
available to date ml ns tax liability, 

l \ ' 
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m A Tn4, 


andad Daoaabar 31, 1®4 

1933 -djuatmaat 


•ad ab« taxpayer fllaa Its Form *0" it vlU ba notad that thara mra 
at dlaarap&nalaa batvaan tha lneoaa aid aoqpaoaa for tba ya«r 
>33 aa diaa by tha Foa 0 aid that ahoaa &a tha 1933 RkR • raaonallla- 
Lea la furnltfiad baloa, alsaa both yaera ara no* uadar oonaidoration. 

It la daalrad that tha Boraaa bars eaaplata lnfcraatioi. 

1933 


ad 3as roranua 

lloaa 


Llraat atpsnsa 


Par ram 0 

Par fUR 


Difference* 

236,290.2? 

433,106.40 

(a) 

$1,144.87 

42,019.6? 

0874.80 

(a) 

Cl,144.87 

4,279.04 

4,820.30 

(b) 

341.26 


2cplan«ticn of I tar 


t) Oil «d Caa R a a anu a par .-43 la sat aftar dadwtlng gross produotloa 
b:. la Fora 0 tba taa baa baaa •'‘dad to book tnsoma and daduotad aa 
[root laaaa operating azpaaaa in ordar to aorraetly ahow ^roea Income 
depletion purposes, 

\) Oanlsalon.e paid os oil sale* aara raduead 543.81 in 1934 to 
frraat aa ove r e ta tsar nt of Ilka amount In 1933. In preparing tha 
"0” tha adjustment ana aada aa of 1933, 


a recording tmm of A 4»B3 van found ahleh bad not b an aotarad 
tba bo ka. Tha nat of those t«o oorroetlons la '541.23 as ahosn 
r«. 

Ljustaaat of tha .943.31 has not baan mods in determining 1934 tax 
(ability, aa It has baan allaasd In 1933, aid to alloa it In 1934 
zaault In a dcubla dadaatloo. 


tha %mo ymmrm ara oloaad at tha saaa tins, tba transfer batvaan 
mj ba aaally aada If daalrad. 


£> 
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a Trust, Tear aided Peomer 51, 1934 

SCHEDULE 1 

Adjustments 90 Net Znsoae 

Nat laaoM as dlaaloaad by man 
a* oormtad 

■iat adjustment se eamputed belos 

Unallocable deductions and additional 1 0000 a: 

(a) Distributions to unit holdara $74,200.00 

(b) Depletion and depreciation 19,592*64 

(a) Additional oil and gas aalaa 1.040.70 

Total 

Noctazable lacooe and additlonl dadnetlona: 

(d) Cross production taxaa 

Nat adjustment aa abort 

SCHEDULE 1-A 
Explanation of Itaiol 


i 

1 

1 

1 

1 

I 

i 

! 

i 

i 

i 

($21,234.38)i 
71.576.57 j 

$92,610.85 i 


$94,835.54 


1 


: 


2 . 222.51 j 
$ 92 , 610.55 

I 


(a) Dlatrlbotlona to unit holdara alalnad in Ha morn art bald to ba J 
dlridaada ainea tha trust has boon datsnalnsd to bt aa association tax* 
able aa a corpor a tion. 


(b) Dadnetloa for depletion nd dapratiatloo alalnad in tha return is 
eliminated bars in its ent*rsty aa 7cm 0 data baa not bean filad. 

Sat preliminary atattaant. 

1 

(a) Additional oil and gam aalaa eomputad mm fblloss: 

Oroee product ion taxaa not reported aa inaona nor 

deducted at expense in the return $2,222.51 

least Error in eonputlng oil and gas aalaa aa ahoaa 

by earlfiaatioa of pipe line sta t e w its 1.1P1.81 -"I 

Net additional $1,040.70 



1 

1 


I 

1 

I 

1 

1 


1 

I 
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Series 


A Trust, 


SCHOOLS 1—A (Continued) 


(4) Grows produetion tag— allowed aa exponas. In preparing the return 
tb* oil and gaa aalaa leaa gross production taxaa were reported as gross 
1nsrv«e» For the purpose of properly computing allowable depletion, the 
oil and gas sales hare bean adjusted in It— C shore to include the taxes 
paid, and tbs —aunt la th—efore deductable as a direct expense. 

JCFU3ULS 1«S 

explanation of It—s (Unshanged) 

The trust esquired 817/2046 of 7/8 working Inter st In the JUrapolo lease 
end e 328,000.00oll pay—nt, payable out of 0/16 pf 7/8 working interest 
In tha Turner well looated In blook 24, Phillips and lead e'dltlon to ekla- 
he— City. 

The sonoidelation paid was 2800 unite of beaeflelal Interest, whlbh were 
issued to the southwest C—p—y, the grantor. Tha Southwest C—■->any 
had ssfaizsd these ssssts from tha Jaeob OH Corporation for a consider¬ 
ation of >-.140,000.00 payable ill7,400.00 in sash —d 468 of the beqefle- 
lal units in this trust ehleh had a oaah Talus of i .'”2,600.00. Sinoe tho 
assets were transferred for units (or stock) and the control remained 
unchanged, tbs basis of the se—ts in the hands of the trust is Ihe snas 
ss in those of the transferor, therefore, the total eost of 140,000.00 
is properly allowable to tb* reepeetlre assets acquired. 

In tbs Foma 0 ebloh was prepared bat uhlsh the trustees ncm decline to 
file, taxpayer bee rallied tbs oil pay—nt obligation at fees value, 
which la believed to be erroneous, bile this obligation was paid in 
1033 and 1934, ($16,510.30 and .^,469.43 in 1933 and 1934 respectively) 
it would not appear that its actual value at dsta of acquisition by the 
southwest Company, would hare be— equal to tha fees value. willing 
buyer would not invest in — asset which at most oould only return hie 
Invest—nt without interest or profit. 

There has be— no evidence pres—ted to —os what part of the total 
socslderation should bo alio—tod to this pay—nt, abd in tbs abssneo 
of pittf to tbs sentrnry, tbs entire collections are considered ss 
taxable lose— not subject to depletion. 

Tbs effect of this assumption la to increase the -hirepolo l e a sehold_ 
cost 23,000,00. This information is p r esentsd for eoesidemtlan fur 
use in the event tha trust is held to be s taxable —titjr* . 

JCrk 


I 
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| 

mams l-a (oootinaad} 

i 

•aallanaoua lnooaa la «a offaat to Coonlaaloao. paid. Aa aocplalnad 
la tan aomanta ralatlaa to 1953, (548.01 of thla'ttoaat la a aor* 
motion of aa oraratatoMnt la 1935 bat adjuntant la aot pada fcaraln 
for tha raa a on a atatad. 

Tha otLar unadjuatad ltana in tha ratum hart baas tariflad frm tha | 
r aaorda and found aonraet aa mportad. 

XIBZXTX2 t 

Computation of Tax 

Hat lnaona fbr taxabla yao 

T aaoai tax at IS 3/4 para ant 
Total profloualy anaaaaad 

Add ltlanal laaoaa tax to ba f aa a aal 

No aapltal at oak tax ratum baa bans ft lad, marafora tba astir a not | 
lnooaa la aub>at to arcaaaa profita tax. 

Tax on $71,976.57 at H $5,565.81 


$71,376.17 ^ 


$ 9 , 814.0 



$0,814.55 
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PURCHASE ClHTftACT 



THI8 j*GRiJi»3NT, Made and entered into this Juna 

}>d _ _♦ 1933. by and between Jacob Oil Corporation, a 

corporation, First Party, and A. J, Dlffey, f, 8. ^rown, 

H. I. Shanks, Horace J. Smith and C. 7. Benedict, Trustees 
of an Sxpres6 Trust doing business under the firn.name and 
style of The Southwest Company, Second Party, lITHBSSETHt 
THAT J.liniAS, First Party is tr.e owner of an un¬ 
divided interest (approximately forty (40*) per cant of tha 
working interest) in an oil and pas lease covering all of 
31ock Twenty-one (21), Phillips a Lleud East Side Addition to 
Oklahoma City, Oklahoma, with a producing well now looatod 
thereon, together with all equipment used in connection 
therewith and now located on said Hock, which said interest 
it is desirous of selling to Second Party and Second Party 
is desirous of purchasing the same. 

NOW, THEREFORE, For tha considerations herein set 
forth, Firty Party doth hereby covenant and agree to sell, 
bargain and convey the Interest aforesaid unto Seoond Party 
and to execute proper legal assignment and transfer covering 
said interest as soon as the consideration therefor has been 
fully paid as hereinafter expressed. 

First party warrants and covenants that it has good 
title in and to said interest and that it will convey the 
earns free and clear of any outstanding liens or incumbrances 
of a^y kind or character whatsoever. 

' First Party further covenants and agrees that it 
will secure, on payment of the consideration hereinafter set 
for, and deliver to 8eoond Party a Twenty-Five Thousand 
($ 25* 000•00) Dollar oil payment payable out of nine and one- 
sixth (9 1/6*) per cent of the working Interest oil in well 
known as the Turner rail located on Plock Twenty-four (24), 


< 3 > 
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1 7/ 'j 

Phillips ft Meed last Sid* Addition to Oklahoma City* Oklahoma, 

(provided further, that in oaaa it oompletes ponding negotia¬ 
tions that tba amount from whioh said oil payment ii to bo 
pnid will bo inoroaood to fiftoon (15JC) per oont of tho working 
lntoroot oil fron oaid wall), 7 

IN CONS ID1ILAT ION Of all of whioh, Sooond Party agrooo 
to pay Pirot Party* or assigns* tho ouo of'om Hundred and 
forty Thousand ($140*000*00) Dollars* payable ao follows* to-witi 
fourteen Thousand ($14*000.00) Dollars on or before July 10th* 

1933 and not less than Fourtsen Thousand ($14*000.00) Dollars 
aaoh thirty (30) days thereafter for a period of five (5) months 
fron July 10th* 1933 and the entire balance of said agreed pur* 
ohase prloe to be also payable on or before the expiration of 
six (6) months from July 10th* 19334 

Provided further* that assignments and transfers 
covering the interest herein agreed to be sold will not be 
executed and delivered until final paynent of the aforesaid oon- 
■ ideration j and 

Provided further* however* that time is of the essenoe 
of this agreement and if for any reason Seoond Party should de¬ 
fault In any of the payments aforesaid, that First Party shall 
have* and is hereby given* the option of cancelling further 
obligations under this oontraot but in which event, however, 

First Party agrees to execute due and legal assignment covering 
the proportionate interest for whioh Seoond Party has actually 
paid at the time of such default. 

It is further agreed that the working interest oil 
and inoome covered by this purchase agreement, as aforesaid, 
shall **6 credited to Seoond Party on the ')oo»:i of First Party 
from on and after June 1st, 1933 and subjeot twithdrawa1 a 

by Seoond Party in a minimum amount of T hirty$30 .CC ) Dollars 

/ViV on 

per Thousand ($1,000.00) Dollars^and in a maximum amount of 

- 2 - 

& 24 






Fifty ($50,00) Dollars p«r Thousand (>1,000.00) Dollars and 
paid to First Party by Seoond Party on the consideration herein* 
before set forth; and provided further, th-t If, as and when 
Seoond Party shall comply fully with the purchase terms hereof 
that a portion of the last payment due hereunder. It shall 
have credited thereon all of the balance of such Income which 
may have accrued tnerofrom as a part of tie consideration 
herein agreed upon. 

It is agreed In this connection, however, that should 
this contraot be terminated before payment of the full considera¬ 
tion heralnbafore eat forth, that then ana In that event, the 
obligation for Thirty ($30,00) Dollars to Fifty ($50,00) Dollars 
per Thousand (>1,000,00) Dollar*, delivered ehall immediately 
oease and determine and First Party villi then 'e obligated to 
deliver to Second Party only that ;roportlon of tne not income 
from said intorest which has 'seen fully paid for at the tlr.e 
of suoh determination. 

It is further unlorstoon and agreed 'y the parties 
hereto that the Income from said properties Is subject to with¬ 
drawals by Seoond Party and creditor a r, aforesaid, when end aa 
raoelved by First Party from the pipe lino purchasing companies 
running the oil from said properties. 

IN WITNESS l.:2RiCF, The parties hereto have hereunto 

sat thair hands and seals the day and year first above written. 

a -:C(,F,D bTBJLA * 

vc Bxbs.*«s ii.nr 
foj« jLire*««■» 04 jj.'c noarpaesr 

JACOB OIL aOBFCRAT ION a corporation 
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BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

On March 7, 1936, and February 23, 1938, the 
Commissioner of Internal Revenue forwarded let¬ 
ters by registered mail to petitioner in which he 
asserted deficiencies in income and excess-profits 
taxes for 1933 and 1934, respectively, as follows 
(App. 11-14, 22-24): 


1933 Income Tax $4,993.57 

Excess-profits Tax 1,815.84 

1934 Income Tax 9,814.23 

Excess-profits Tax 3,568.81 


From said notices of deficiency petitioner appealed 
to the Board of Tax Appeals. The petition for 1933 
was filed June 4, 1936, and given docket number 
85172 on the Board’s docket (App. 7-14). The peti¬ 
tion for 1934 was filed on May 19, 1938, and was 
given docket number 93612 on the Board’s docket 
(App. 15-25). 

On April 10, 1940, after hearing, the Board 
entered its “Memorandum Findings of Fact and 
Opinion” (App. 28-35). On October 7, 1940, the 
Board entered its decision in the 1933 case (Docket 
No. 85172) wherein it ordered and decided that 
there are deficiencies in income and excess-profits 
taxes in the respective amounts of $4,369.27 and 
$1,588.83 (App. 38). On Qctober 10,1940, the Board 
entered its amended decision in the 1934 case 
(Docket No. 93612) wherein it ordered and decided 
that there are deficiencies in income and excess- i 


i 

i 

J 
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profits taxes for 1934 in the respective amounts of 
$6,844.44 and $2,488.89 (App. 39). 

On January 7, 1941, pursuant to the provisions of 
Sections 1141 and 1142 of the Internal Revenue 
Code, petitioner filed with the Board of Tax Appeals 
a Petition for Review by this Honorable Court of 
the Memorandum Findings of Fact and Opinion 
entered April 10, 1940, and of the Decisions entered 
October 7 and 10, 1940 (App. 40-48). The petition 
for review was made to this Court pursuant to stip¬ 
ulation entered between counsel for petitioner and 
respondent under the provisions of Section 1141 
(b) (2) of the Internal Revenue Code (App. 48). 

STATEMENT OF THE CASE. 

On June 10, 1933, The Southwest Company, an 
express trust, was the owner of a contract made 
with Jacob Oil Corporation entitling it to receive, 
upon the terms set out therein, a 40% interest in 
the working interest in an oil and gas lease cover¬ 
ing all of Block 21, Phillips and Meade East Side 
Addition to Oklahoma City, Oklahoma, which prop¬ 
erty at that time had one producing oil well thereon. 
Said property is known as and will be referred to 
herein as the Sinopoulo lease. The said contract 
covered the same interest in the lease operating 
equipment on said property. The said contract also 
included an oil payment of $25,000.00 to be paid out 
of 9-1/6% of the oil produced from the working 
interest in what is known as the Turner well located 
on Block 24, Phillips and Meade East Side Addition 
to Oklahoma City, Oklahoma. The Southwest Com¬ 
pany also owned oil and gas mining leases on two 
quarter sections of land located in Custer County, 
Oklahoma. (App. 29, 57). 
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On June 10, 1933, The Southwest Company exe¬ 
cuted a written document entitled “Declaration of 
Trust by The Southwest Company, an express trust, 
creating Series “A” Trust”, wherein it declared 
that it held the aforesaid property interests, and 
would thereafter hold such property interests as 
might grow out of the aforesaid property rights, in 
trust for the benefit of the holders of the certificates 
of beneficial interests to be issued in the Series “A” 
Trust created by said instrument. (App. 29, 57-8). 

The material provisions of the said trust instru¬ 
ment are as follows: 

That the trust should conthiue for a period of 20 
years from June 10, 1933, unless terminated sooner 
in the manner provided in said instrument and that 
at the end of said period the trustee should proceed j 
to liquidate and wind up the affairs of the trust; ; 
that the capital of the trust should be the property 
conveyed to it as set out in the trust instrument and 
that the property should be divided into 2,800 bene¬ 
ficial interest units of equal right and preference; 
that the unit owners should receive certificates rep¬ 
resenting their ownership, which certificates should 
be transferable only on the books of the trust; that 
the trustee should have full and exclusive power 
and authority to receive and obtain the trusts share 
of the proceeds from the sale of oil and gas sold 
from the Sinopoulo lease, should have full and ex¬ 
clusive power, and authority over the trust prop¬ 
erty, and should distribute the income and proceeds 
therefrom to the beneficiaries of the trust; that the 
trustee might sell all or any part of the trust prop¬ 
erty only with the written consent of the owners of 
two-thirds of the beneficial units; that the trustee 
might liquidate and wind up the trust as to the 



4 


aforesaid twenty year period upon instructions in 
writing of the owners of not less than two-thirds 
of the beneficial units; that the trustee should dis¬ 
tribute all monies received by it in any month on or 
before the 25th day of the month following such 
receipt, after deducting from said receipts the nec¬ 
essary trust expenses and 5% of such receipts as 
compensation for its services; that the said instru¬ 
ment did not create a partnership and that the 
trustee should at all times have the sole and exclu¬ 
sive right to manage the affairs of the trust and that 
no unit holder should ever have any right to inter¬ 
fere with the trustee ^'management or control there¬ 
of ; that the death of a unit owner should not termi¬ 
nate the trust; that unit owners should not be per¬ 
sonally liable for any debt or obligation of the trust; 
that the trustee should faithfully and diligently 
administer the trust, keep correct and accurate rec¬ 
ords and accounts of all transactions; that the trust 
instrument might be repealed, modified, or amended 
by the trustee acting in conjunction with the written 
consent of the owners of two-thirds of the beneficial 
units; and.that in case of the resignation of the 
trustee a new trustee might be selected by a major¬ 
ity of the trustees of The Southwest Companv. 
(App. 29-31, 57-63). 

The respective beneficial interests in the afore¬ 
said properties were transferred to petitioner, The 
Southwest Company holding title thereto as trustee. 
Petitioner paid The Southwest Company for said 
property rights with the said 2,800 units of bene¬ 
ficial interest and The Southwest Company paid to 
Jacob Oil Corporation the consideration provided 
in the said contract. (App. 31, 49-51, 72). 

The two oil and gas leases in Custer County, Okla- 
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homa, were allowed to expire for non-payment of 
rental (App. 31). 

The Southwest Company had contracted for the 
aforesaid property interests in the Sinopoulo and 
Turner properties for a consideration of $140,000.00 
(Ex. 6—App. 74-76). The $25,000.00 oil payment 
on the Turner lease paid out in 1933 and 1934, peti¬ 
tioner receiving $16,510.50 in 1933 and $8,489.43 in 
1934 (App. 54). All of the monies which it received 
during the taxable years and distributed to its bene¬ 
ficial unit owners came from the $25,000.00 oil pay¬ 
ment and from its interest in the proceeds from the 
Sinopoulo lease (App. 31, 49-50). 

Neither petitioner nor its trustee operated the 
wells on the Sinopoulo and the Turner leases. No 
more wells were drilled on either property and peti¬ 
tioner did not own any drilling or development ma¬ 
chinery or equipment. It owned its proportionate 
part of the lease operating equipment on the Sino¬ 
poulo lease. Petitioner’s trustee did not operate 
either property and had no voice in the management 
of either. Its only function was to receive the pro¬ 
ceeds from the sale of oil and gas from the Sino¬ 
poulo property, after its proportionate share of 
operating expenses was deducted by the Jacobs Oil 
Corporation which operated the property. After 
the trust instrument was executed the trust was 
conducted in accordance with the terms of said 
trust instrument. The trust did not acquire any 
property other than that mentioned in the said trust 
instrument. (App. 50-51). 

Petitioner filed income tax returns for 1933 and 
1934 on Form 1040, the form provided for individ¬ 
uals. Both returns showed losses because of the 
deduction in each year of the amounts distributed 
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to the beneficial unit holders. (App. 13, 23). Re¬ 
spondent held that petitioner was an association 
taxable as a corporation and the deficiencies in tax 
determined by him are on that basis (App. 11-14, 
21-25). The Board affirmed that determination 
(App. 33-4). 

Petitioner’s total receipts for 1933 were $16,510.- 
57 on the Turner oil payment, $35,105.40 from its 
interest in the Sinopoulo lease, and $50.00 from mis¬ 
cellaneous sources, total $51,665.97. In its return it 
deducted trustee’s fees and trust expenses in the 
amount of $5,695.10, depletion in the amount of 
$24,250.81, and distributions to unit holders in the 
amount of $41,123.00, total $71,068.91. The return 
thus showed a loss of $19,402.94. (App. 13, 32, 52). 
Respondent disallowed the deduction of $41,123.00 
representing distributions to unit holders, on the 
ground that petitioner was not a trust and was, 
therefore, not entitled to the deduction. He also 
denied $14,596.83 of the depletion deduction. The 
depletion deduction allowed was 27 1 / 4% of $35,- 
105.40, the amount of petitioner’s receipts from its 
interest in the Sinopoulo lease. (App. 13). Respon¬ 
dent did not allow any depletion on the amount 
which petitioner received on the Turner well oil 
payment. The Board affirmed respondent’s deter¬ 
mination (App. 34). 

The record does not show the total receipts of 
petitioner in 1934. The receipts from the Turner 
well oil payment were $8,489.43 (App. 54). The 
distributions to unit holders amounted to $74,200.00. 
Respondent disallowed as a deduction the distribu¬ 
tions to unit holders and a depletion and deprecia¬ 
tion deduction of $19,592.64 (App. 23, 32). The 
Board stated that it could not determine cost deple¬ 
tion from the record, but it did allow (App. 34) 
percentage depletion in the amount of 27 1 /*>% percent 
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of the gross income as provided in Section 114(b) 
(3) of the Revenue Act of 1934 (infra). 

Petitioner filed no excess-profits tax returns for 
1933 and 1934, because it understood and believed 
that it was a trust and not an association and, there¬ 
fore, not required to file such returns. No such 
returns were filed by the Commissioner or the Col¬ 
lector and, when respondent computed the excess- 
profits taxes for 1933 and 1934 on the amounts of 
income determined by him, he allowed no exemption 
at all for an adjusted declared value for capital 
stock. (App. 14, 25, 32). The Board affirmed re¬ 
spondent’s action (App. 35). 

Petitioner presented its case at the hearing before 
the Board on April 13, 1939, on the understanding 
that it could try first the question of whether it was 
taxable as a trust or as a corporation and then, if 
held to l^e taxable as an association, it could have 
the opportunity to prove facts on which a correct 
determination of income and tax liability could be 
determined. At the conclusion it presented a motion 
to that effect. (App. 26-7). No action was'taken 
by the Board on said motion until April 10, 1940, 
when the Board promulgated its Memorandum Find¬ 
ings of Fact and Opinion, in which it denied said 
motion (App. 35). 

On May 8, 1940, petitioner filed another motion 
in which it again requested the privilege of submit¬ 
ting evidence on which the income and tax liability 
might be correctly determined on the corporate 
basis. Said motion was denied on May 9, 1940. 
(App. 35-38). 



8 


STATUTES INVOLVED. 

Revenue Act of 1932. 

SEC. 23. DEDUCTIONS FROM GROSS IN¬ 
COME. (47 Stat. 179) 

In computing net income there shall be al¬ 
lowed as deductions: 

• # • • • 

(1) DEPLETION.—In the case of mines, oil 
and gas wells, other natural deposits, and tim¬ 
ber, a reasonable allowance for depletion and 
for depreciation of improvements, according to 
the peculiar conditions in each case; such rea¬ 
sonable allowance in all cases to be made under 
rules and regulations to be prescribed by the 
Commissioner, with the approval of the Sec¬ 
retary. * * * • 

(Sec. 23 (m) of the Revenue Act of 1934 (48 Stat. 

688) is identical.) 

SEC. 114. BASIS FOR DEPRECIATION 

AND DEPLETION. (47 Stat. 202) 

# * * # • 

(b) BASIS FOR DEPLETION.— 

# # * • • 

.(3) PERCENTAGE DEPLETION FOR OIL 
AND GAS WELLS.—In the case of oil and gas 
wells the allowance for depletion shall be 27Ms 
per centum of the gross income from the prop¬ 
erty during the taxable year, excluding from 
such gross income an amount equal to any rents 
or royalties paid or incurred bv the taxpayer 
in respect of the property. Such allowance shall 
not exceed 50 per centum of the net income of 
the taxpayer (computed without allowance for 
depletion) from the property, except that in 
no case shall the depletion allowance be less 
than it would be if computed without reference 
to this paragraph. 

(Section 114 (b) (3) of the Revenue Act of 1934 

(48 Stat. 710) contains the same provisions.) 



SEC. 161. IMPOSITION OF TAX. (47 StatJ 
219). 

(a) APPLICATION OF TAX.—The taxes| 
imposed by this title upon individuals shall 
apply to the income of estates or of any kind! 

of property held in trust, including— 

* ‘ * # # * 

(2) Income which is to be distributed cur- J 
rently by the fiduciary to the beneficiaries, and | 
income collected by a guardian of an infant | 
which is to be held or distributed as the court | 
may direct; 

SEC. 162. NET INCOME. (47 Stat. 220). 

The net income of the estate or trust shall be 
computed in the same manner and on the same 
basis as in the case of an individual, except 
that— 

# * # * # 

(b) There shall be allowed as an additional j 

deduction in computing the net income of the i 
estate or trust the amount of the income of the j 
estate or trust for its taxable year which is to 
be distributed currently by the fiduciary to the | 
beneficiaries, * * * *. 

(Sections 161 and 162 of the Revenue Act of 1934 j 

(48 Stat. 727-8) contain identical provisions). 

SEC. 1111. DEFINITIONS. (47 Stat. 289). | 

(a) When used in this Act— 

(1) The term “person” means an individual, 

a trust or estate, a partnership, or a corpora- ] 
tion. 

(2) The term “corporation” includes asso¬ 
ciations, joint-stock companies, and insurance 
companies. 

(Section 801 of the Revenue Act of 1934 (48 Stat: 

771) contains identical provisions.) 
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NATIONAL INDUSTRIAL RECOVERY ACT. 

SEC. 215. (48 Stat. 207). 

(a) For each year ending June 30 there is 
hereby imposed upon every domestic corpora¬ 
tion with respect to carrying on or doing busi¬ 
ness for any part of such year an excise tax of 
$1 for each $1,000 of the adjusted declared 
value of its capital stock. 

(Section 701 (a) of the Revenue Act of 1934 (48 

Stat. 796) is substantially the same.) 

# # • # # 

(f) For the first year ending June 30 in 
respect of which a tax is imposed by this sec¬ 
tion upon any corporation, the adjusted de¬ 
clared value shall be the value, as declared by 
the corporation in its first return under this 
section (which declaration of value cannot be 
amended), as of the close of its last income-tax 
taxable year ending at or prior to the close of 
the year for which the tax is imposed by this 
section * * * *. 

(Section 701 (f) of the Revenue Act of 1934 (48 

Stat. 796) contains the identical provision.) 

(g) The terms used in this section shall have 
the same meaning as when used in the Revenue 
Act of 1932. 

SEC. 216. (48 Stat. 208). 

(a) There is hereby imposed upon the net 
income of every corporation, for each income- 
tax taxable year ending after the close of the 
first year in respect of which it is taxable under 
section 215, an excess-profits tax equivalent to 
5 per centum of such portion of its net income 
for such income-tax taxable year as is in excess 
of 12% per centum of the adjusted declared 
value of its capital stock * * * as of the close 
of the preceding income-tax taxable year * * * 
determined as provided in section 215. The 
terms used in this section shall have the same 
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meaning as when used in the Revenue Act of 
1932. 

(Section 702 of the Revenue Act of 1934 (48 Stat. 

770 contains substantially the same provision.) 

OKLAHOMA STATUTES 1931. 

11820. EXPRESS TRUSTS AUTHORIZED. 
Express trusts may be created in real or per¬ 
sonal property or both, with power in the trus¬ 
tee, or a majority of the trustees, if there be 
more than one, to receive title to, hold, buy, 
sell, exchange, transfer and convey real and 
personal property for the use of such trust; 
to take, receive, invest or disburse the receipts, 
earnings, rents, profits or returns from the 
trust estate; to carry on and conduct any law¬ 
ful business designated in the instrument of 
trust, and generally to do any lawful act in 
relation to such trust property which any indi¬ 
vidual owning the same absolutely might do. 

11821. DECLARATION OF TRUST AND RE¬ 
CORDING DURATION. 

No such express trust shall be valid unless 
created, first, by a written instrument sub¬ 
scribed by the grantor or grantors duly acknowl¬ 
edged, as conveyances of real estate are 
acknowledged and recorded in the office of the 
county clerk of each county wherein is situated 
any real estate conveyed to such trustee, as 
well as in the county where the principal prop¬ 
erty is located or business conducted; or, sec¬ 
ond, by a will duly executed, as required by 
the law of the state. Such express trusts shall 
be limited in the duration thereof either to a 
definite period of not to exceed twenty-one (21) 
years, or to the period of the life or lives of the 
beneficiary or beneficiaries thereof. The in¬ 
strument creating the trust shall specify the 
period of duration thereof within the limita¬ 
tions herein provided. 
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11822. SUCCESSION OF TRUSTEES. 

Instruments creating express trusts may pro¬ 
vide for succession to any trustee, in case of the 
death, resignation, removal, or incapacity of 
such trustee. In case of any such succession, 
the title to the trust property shall at once vest 
in the succeeding trustee. 

11823. LIABILITIES OF TRUSTEES AND 
BENEFICIARIES TO THIRD PERSONS. 

Liabilities to third persons for any act, omis¬ 
sion, or obligation of a trustee or trustees of 
an express trust when acting in such capacity, 
shall extend to the whole of the trust estate 
held by such trustee or trustees, or so much 
thereof as may be necessary to discharge such 
liability, but no personal liability shall attach 
to the trustee or the beneficiaries of such trust 
for any such act, omission or liability. 

STATEMENT OF POINTS. 

The petition for review assigns the following 
errors on the part of the Board (App. 45-47): 

1. The Board erred in holding that petitioner 
was an association taxable as a corporation and in 
failing to hold that petitioner was an express trust, 
taxable as a trust under the law. 

2. The Board erred in failing to find that peti¬ 
tioner’s only income in 1933 and 1934 consisted of 
receipts from oil and gas leases and that petitioner’s 
trustees did not operate the oil properties and did 
not own machinery used in their operation. 

3. The Board erred in failing to find and hold 
that petitioner never at any time carried on any 
activity except that necessary to receive its share 
of the proceeds of oil from its fractional interest in 
an oil and gas lease and interest in an oil payment, 
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and the incidental activities necessary to distribute; 
such proceeds to its beneficiaries. 

4. The Board erred in failing to incorporate in 
its findings of fact the terms of the agreement of; 
June 3, 1933, between Jacob Oil Corporation and 
petitioner through which petitioner acquired its in-j 
terest in an oil lease and a $25,000.00 oil payment, j 

5. The Board erred in failing to find and hold| 
that an amount of $27,579.21 received by petitioner 1 ; 
in 1933 was a contribution to corpus or capital and! 
not income; or in failing to grant a further hear¬ 
ing and receive evidence as to the taxable status and i 
the amount received as a contribution to capital in! 
1933. 

6. The Board erred in holding that petitioner j 
abandoned the error alleged in Paragraph 4 (b) of , 
its petition filed with the Board to the effect that 
respondent erroneously computed petitioner’s net | 
income from the records of receipts and disburse- j 
merits kept by the trust, without segregating capi-1 
tal receipts and expenditures from income items. 

7. The Board erred in refusing to receive in evi- j 
dence the revenue agent’s report with respect to the i 
year 1933 for the purpose of showing the facts | 
stated therein and the items and amounts as re- | 
ported on petitioner’s return for 1933. 

8. If it be held that petitioner is taxable as a cor¬ 
poration, the Board erred in refusing to direct a j 
further hearing for the purpose of determining j 
petitioner’s correct tax liability for 1933 and 1934 
on the corporation basis. 

9. The Board erred in failing to find and hold 
that respondent and his agents were familiar with j 
the provisions of law relating to depreciation, deple- j 
tion, and excess-profits tax, and that he did not give j 
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effect to any of those provisions in making his deter¬ 
mination. 

10. If it be held that petitioner is taxable as a 
corporation, the Board erred in failing to allow 
deductions for depreciation and cost depletion in 
1934, and/or in failing to require additional evi¬ 
dence with respect thereto, when the record shows 
that it was readily available; and in failing to hold 
that respondent acted arbitrarily and without re¬ 
gard to law in denying such deductions, when the 
evidence establishing petitioner’s right to the deduc¬ 
tions was available to him. 

11. The Board erred in holding that petitioner 
was liable for any excess-profits tax for the year 
1933, when it was not liable for a capital stock tax 
for the year ending June 30, 1933. 

12. The Board erred in failing to allow any 
exemption for “capital stock” value in determining 
the amount subject to excess-profits tax for 1933 
and 1934, or in failing to find a value for petitioner’s 
“capital stock” of not less than $140,000.00, and in 
failing to allow an exemption of 12%% thereof in 
determining the amounts subject to excess-profits 
tax in 1933 and 1934. 

13. The Board erred in deciding that there are 
deficiencies in income and excess-profits taxes for 
1933 and 1934. 

These assignments of error may be resolved into 
the following points for argument: 

A. The Board erred in failing to find that peti¬ 
tioner’s total receipts in 1933 and 1934 were derived 
from its undivided 40 per cent interest in the work¬ 
ing interest in the Sinopoulo lease and from the 
$25,000.00 oil payment which was payable out of the 
Turner well; in failing to find that petitioner did 
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not operate the said properties from which saicj 
receipts were derived and had no voice in the oper^ 
at ion or management of them and in failing to find 
that petitioner carried on no activities except thos^ 
necessary to obtain and receive its share of the pro^ 
ceeds from the oil sales from the Sinopoulo lease, 
and the oil payments due on the said $25,000.00 oil 
payment. (Errors 2, 3, and 4). 

B. The Board erred in holding that petitioner is 
an association taxable as a corporation and in fail-; 
ing to hold that it is a true trust and taxable as a 
trust. (Error 1). 

C. The Board erred in refusing to admit in evi-| 
dence petitioner’s Exhibit 3, the same being the 
revenue agent’s report of his examination on peti-j 
tioner’s 1933 return. (Error 7). 

D. If it be held that petitioner is an association 
taxable as a corporation and liable for capital stock! 
tax and/or an excess-profits tax, then the Board J 
erred in denying petitioner’s motion filed April 13,j 
1939, and petitioner’s motion filed May 8, 1940,; 
wherein petitioner requested a further hearing for! 
the purpose of introducing evidence from which the I 
Board might determine the correct depletion and 
depreciation deductions and, therefore, the correct j 
income, and the correct adjusted declared value for j 
its capital (or capital stock), to the end that the i 
Board might determine the correct tax liability for j 
each year. (Errors 5, 6, 8, 9, 10, 11 and 12). 


SUMMARY OP ARGUMENT. 


A. The record shows that petitioner’s total re¬ 
ceipts in 1933 and 1934 were derived from its over- | 
riding royalty interest in the Sinopoulo lease and j 


I 
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from the oil payment on the Turner well; that peti¬ 
tioner did not operate either property and had no 
voice in the operation or management of them; and 
that petitioner carried on no activities other than 
those necessary to obtain or receive its share of the 
proceeds from the Sinopoulo lease and the pay¬ 
ments due it on the oil payment contract which it 
had on the Turner well. The Board failed to make 
these findings which are material to a proper con¬ 
sideration of whether or not petitioner is engaged 
in business. The evidence was given by a credible 
witness and is not contradicted. The Board is bound 
by such evidence and may not disregard it. 

B. State law determines property rights and the 
legal status of taxable entities. The Federal Gov¬ 
ernment must tax entities as it finds them. Peti¬ 
tioner 's an “ express trust” in Oklahoma,—an 
entity in law having onlvThe powers and rights of 
individuals. It is taxed as an individual and the 
Federal Government must tax it likewise, when the 
federal income tax law provides that the incomes of 
trusts shall be taxed as individual income is taxed. 
This provision of the federal law as to taxing trusts 
is special, whereas the provision as to taxing asso¬ 
ciations as corporations is general. A special pro¬ 
vision takes priority over a general provision con¬ 
tained in the same act. 

Even if the priority of the special provision of 
the federal law as to the method of taxing trusts 
is held not to apply, petitioner is not an association 
within the requirements laid down by the courts 
and especially by the Supreme Court, in that there 
are no associates, the trust is not engaged in busi¬ 
ness, and the form of its organization does not 
resemble that of a corporation. 
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Petitioner was organized to own and liquidate an 
interest in an oil and gas lease,—an over-riding 
royalty,—and a $25,000.00 oil payment on the Turner j 
oil well. It has no voice in the management and I 
operation of the properties. It can only receive its j 
share of the net proceeds from the sale of the oil and j 
gas from the lease after expenses are paid. It could 
collect only $25,000.00 out of a certain percent of 
the oil produced by the Turner well. This was all j 
collected in 1933 and 1934. When the oil is ex- j 
hausted in the lease petitioner’s existence termi- j 
nates, because its trustee must distribute monthly j 
all proceeds, both profit and return of capital, which 
it receives. Petitioner is what the courts have j 
termed a “liquidating trust”. It is not an associa- j 
tion within the law. 

C. At the hearing before the Board petitioner i 
offered in evidence the revenue agent’s report on 
petitioner’s 1933 income and tax liability. The ! 
Board sustained respondent’s objection to receipt | 
of it, on the ground that the Commissioner of In- ; 
ternal Revenue had not approved the conclusion set 
out therein by the agent in denying the entire 
depletion deduction. The report was not offered to 
prove the correctness of the agent’s conclusion, but , 
was offered to show facts and figures disclosed there¬ 
in from which the 1933 deficiency letter was pre¬ 
pared. It would have enabled the Board to deter- | 
mine the amount received in 1933 on the Turner 
well oil payment and the amount of percentage 
depletion thereon. 

The information contained in said agent’s report i 
is material also in the consideration of whether or j 
not petitioner is a trust or an association, as well as i 






18 


in consideration of the depletion question raised in 
the petition before the Board. The Board erred in 
refusing to admit the report in evidence. 

D. The record shows that respondent and the 
Board have allowed percentage depletion in 1933 
only on the proceeds received by petitioner from 
its interest in the Sinopoulo lease, without giving 
consideration to a greater cost depletion, and that 
no depletion at all was allowed on the payment received 
by petitioner on the Turner well oil payment in 1933. 

The record also shows that only percentage deple¬ 
tion was allowed in 1934 without any consideration 
being given to cost depletion, although the revenue 
agent’s report on that year contains the information 
that the data was available. 

A corporation (or association) engaged in “carry¬ 
ing on or doing business” is required to file a 
capital stock tax return and therein set out the 
“adjusted declared value” of its capital stock. If 
none is filed the collector shall, or the Commissioner 
may, file one. The law provides that only the por¬ 
tion of the net income of a corporation (or associa¬ 
tion) in excess of 12M>% of the adjusted declared 
value of its capital stock is subject to excess-profits 
tax. 

Petitioner filed no capital stock tax returns for 
1933 and 1934. Neither did the collector nor the 
Commissioner. Respondent knew that when he 
determined the deficiencies in excess-profits tax. 
Petitioner’s failure to make such returns was be¬ 
cause it believed that it was a trust and not an asso¬ 
ciation and, therefore, not subject to corporate 
taxes. It also believed that, if that question was 
finally determined adversely to its position, it -would 
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be permitted to file capital stock tax returns and 
furnish the evidence on which to correctly compute 
the taxes. Obviously, respondent shared petitioner’s 
opinion when he did not cause a capital stock tax 
return to be filed before asserting the excess-profits 
tax. -| 

In appealing to the Board of Tax Appeals, peti- j 
tioner has diligently sought to preserve its right to 
have its income and taxes computed correctly in case 
it should be held to be an association. It made the 
claim in the petitions, in a motion filed at the con¬ 
clusion of the hearing (in which hearing it presented 
only the question of whether or not it is taxable as 
a trust), and in a motion since the hearing. It was 
allowed to proceed on that theory until April 10,1940, 
(almost a year after the hearing) when the 
Board denied its first motion. Under the circum¬ 
stances petitioner should not be denied the right to 
present evidence on which its income and tax may 
be correctly computed on the corporate basis, if it is 
finally held that it is taxable as a corporation. There 
is ample authority (infra) to support this proposi¬ 
tion and an injustice will be done if the privilege is 
not granted. 


ARGUMENT. 


A. The Board erred in failing to find that 
petitioner’s total receipts in 1933 and 1934 were 
derived from its undivided 40 per cent interest 
in the working interest in the Sinopoulo lease 
and from the $25,000.00 oil payment which was 
payable out of the Turner well; in failing to find 
that petitioner did not operate the said prop¬ 
erties from which said receipts were derived 
and had no voice in the operation or manage- 





20 


ment of them; and in failing to find that peti¬ 
tioner carried on no activities except those nec¬ 
essary to obtain and receive its share of the 
proceeds from the oil sales from the Sinopoulo 
lease and the oil payments due on the said 
$25,000.00 oil payment. 

Mr. W. E. Brown, one of the trustees of The 
Southwest Company, which company was trustee of 
petitioner, testified that no money was received in 
1933 and 1934 other than from the $25,000.00 oil 
payment on the Turner well and proceeds from oil 
sales from the Sinopoulo lease; that the trustee did 
not operate the Turner well or the Sinopoulo lease 
and had nothing to do with their operations; that 
the Jacobs Oil Corporation operated the Sinopoulo 
lease; that the trustee performed no activities in 
connection with said lease or lease interest except 
to receive its share of the proceeds from the oil and 
gas sales. (App. 50-51). 

The testimony of witness Brown is uncontradicted. 
There is no reason to suppose that the Board 
doubted what he said. It probably did not deem the 
facts material in view of its determination of the 
issues. Petitioner deems that the facts are material 
to a correct consideration and determination of the 
issues and that the Board should have made the 
findings. The uncontradicted factual testimony of 
credible witnesses is binding on the Board. Pitts¬ 
burgh Hotels Co. v. Com., (3 C. C. A.) 43 F. (2d) 
345; Jones v. Helvering, 63 App. D. C. 204, 71 F. 
(2d) 214; Belridge Oil Co. v. Com., (9 C. C. A.) 85 
F. (2d) 762; Marlborough House, Inc., 40 B. T. A. 
882 (Reversed on other grounds). 
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B. The Board erred in holding that peti¬ 
tioner is an association taxable as a corporation 
and in failing to hold that it is a true trust and 
taxable as a trust. 

This is the same question which is at issue in 
Second Carey Trust v. Commissioner of Internal 
Revenue, No. 7865, now pending in this Court as a 
companion case to this one. In the brief filed in 
that case the question is discussed at length at pages 
16 to 37, inclusive, and petitioner incorporates here 
by reference what is said there on the same question 
and asks the Court to read that part of that brief 
when considering this appeal. 

In its opinion in this proceeding (App. 33), the 
Board of Tax Appeals indicated that it saw no 
material difference between the issue here and in 
the Second Carey Trust case. It is agreed that 
there is no substantial difference between the trust 
instrument here and that in the Second Carey Trust 
case and no difference in the material facts and the 
acts of the respective trustees, when the foregoing 
requested findings are considered and made. 

It is, therefore, submitted that petitioner does 
not in form resemble a corporation; that it is not 
engaged in carrying on a business; and that there 
is no association of grantor with trustee and/or 
beneficiaries. In other words, petitioner is a true 
trust and is taxable as such. 

C. The Board erred in refusing to admit in 
evidence petitioner’s Exhibit 3, the same being 
the revenue agent’s report of his examination 
on petitioner’s 1933 return. 

At the hearing before the Board petitioner of¬ 
fered in evidence as Exhibit 3 the report of revenue 
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agent Karl F. Martin on his investigation of peti¬ 
tioner’s 1933 return. Objection was made to the 
offer on the ground that the conclusion contained 
in the report was not accepted by respondent. The 
objection was sustained and petitioner noted an 
exception. (App. 52). 

Petitioner’s counsel stated that the purpose of the 
offer was to show that the sum of $16,510.57 was 
received on the oil payment contract in 1933; that 
the sum of $35,105.40 was received from the sale of 
oil and gas (from the Sinopoulo lease); and that 
there was $50.00 in miscellaneous income; making 
total receipts of $51,665.97; furthermore, to show 
that the sum of $41,123.00 was distributed to bene¬ 
ficial unit-holders; that this amount and the miscel¬ 
laneous expenses of the trust amounted to $71,068.91, 
which latter amount included a depletion deduction 
of $24,250.81. (App. 52). 

The figures which petitioner sought to establish 
by Exhibit 3 are necessary to understand the deter¬ 
mination of income set out in the deficiency letter 
(App. 11-14). The difference between the receipts 
of $51,665.97 and the expenses, depletion deduction, 
and amount distributed, total $71,068.91, is 
$19,402.94, the net loss reported in petitioner’s 
1933 return. (App. 13). The depletion deduction 
of $9,653.98 allowed by respondent is 27 1 /*>% of 
$35,105.40, the receipts from oil and gas sales from 
the Sinopoulo lease shown in Exhibit 3 (App. 52), 
which shows that neither respondent nor the Board 
allowed any depletion on the amount of $16,510.57 
received on the oil payment on the Turner well 
(App. 34). 

It has been held that the owner of an oil payment, 
payable out of oil if, as, and when produced, is en- 
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titled to depletion on the income therefrom. See 
Thomas v. Perkins, 301 U. S. 655, 57 S. Ct. 911; 
Anderson v. Helvering, 310 U. S. 404, 60 S. Ct. 952; 
Ortiz Co. v. Com., (5 C.C.A .) 102 F. (2d) 508; Heep 
Oil Corp. v. U. S., (Ct. Cls.) 32 F. Supp. 762; 
Majestic Oil Corp., 42 B. T. A. 659. 

The information contained in Exhibit 3 is material 
in the consideration of Point B herein, in that it 
shows the source of petitioner’s receipts in 1933. 

Thus, it appears that, in refusing to admit Ex¬ 
hibit 3 in evidence, the Board excluded information 
which would assist in the determination of whether 
petitioner is taxable as a trust or as an association, 
and which would have enabled it to determine that 
respondent’s computation of income for 1933 was 
wrong, and which would have enabled it to determine 
the correct percentage depletion deduction to which 
petitioner was entitled, whether the income be com¬ 
puted on the basis of corporate income or trust in¬ 
come. It was error on the part of the Board to 
refuse to admit Exhibit 3. 

D. If it be held that petitioner is an asso¬ 
ciation taxable as a corporation and liable for a 
capital stock tax and/or an excess profits tax, 
then the Board erred in denying petitioner’s 
motion filed April 13, 1939, and petitioner’s 
motion filed May 8, 1940, wherein petitioner 
requested a further hearing for the purpose of 
introducing evidence from which the Board 
might determine the correct depletion and de¬ 
preciation deductions and, therefore, the cor¬ 
rect income, and the correct adjusted declared 
value for its capital (or capital stock), to the 
end that the Board might determine the correct 
tax liability for each year. 
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At the conclusion of the hearing before the Board 
on April 13,1939, petitioner filed a motion requesting 
a further hearing in order to determine the correct 
income and correct tax liability if the Board should 
hold that petitioner was an association taxable as a 
corporation (App. 26-7). The Board held the mo¬ 
tion until April 10, 1940, when it entered its Memo¬ 
randum Findings of Fact and Opinion (App. 28-35) 
and then denied it (App. 35). 

Again on May 8, 1940, petitioner filed a motion 
requesting a further hearing for the purpose of in¬ 
troducing evidence in order to enable the Board to 
determine the correct depletion and depreciation 
deductions, the proper adjusted declared value for its 
capital, or capital stock, for use in computing the 
excess-profits tax exemption,—all to the end that 
the Board might make a correct determination of 
income and tax liability. Said motion was denied on 
May 9, 1940. (App. 35-38). 

In the trial before the Board petitioner proceeded 
on the theory that it was a trust, taxable as a trust, 
and that it could present its evidence on that ques¬ 
tion and then, if the holding should be adverse, it 
could have a further hearing in order to introduce 
the evidence necessary to a proper determination of 
income and tax liability. Petitioner was not aware 
that the Board would not permit this procedure 
until almost a year after the hearing when, on 
April 10, 1940, the Board denied petitioner’s first 
motion. 

It is perfectly obvious from what is said in Point 
C above that the 1933 income as determined by the 
Board is incorrect because the Board failed to allow 
depletion on the oil payment received by petitioner 
in 1933 and failed to consider cost depletion. It is 
just as obvious that the 1934 income determined by 
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the Board is incorrect, when the Board allowed only 
percentage depletion (App. 34) and did not deter¬ 
mine cost depletion, although the revenue agent hi 
his report on 1934 (App. 67-73) states that the neces¬ 
sary information from which to make such deter¬ 
mination w T as available to him (App. 69). 

It is also obvious that the Board determined peti¬ 
tioner’s excess-profits tax for both years without 
allowing any exemption for an adjusted declared 
value for any capital stock (App. 35). Petitioner 
did not file capital stock tax returns for 1933 and 
1934 (App. 32) and it is obvious that neither the 
collector nor the Commisioner filed any, because 
such returns must necessarily have been considered, 
if they had been filed, when respondent determined 
the excess-profits tax. He allowed no exemption 
for an adjusted declared value in either case (App. 
14, 25). 

If petitioner is finally held to be taxable as a 
corporation, it is required to file capital stock tax 
returns and is entitled to exemptions in computing 
the excess-profits taxes equal to 12*4 percent of the 
adjusted declared value set out in said capital stock 
tax returns for the respective years. The exemption 
is not dependent on a timely filed return. The 
exemption is based on the adjusted declared value 
set out in the return, no matter -whether the return 
is timely filed or is delinquent. Del Mar Addition v. 
Com., (5 C. C. A.) 113 F. (2d) 410; Jordan Creek 
Placers, 43 B. T. A. 131,135; Huron River Syndicate 
et al., 44 B. T. A.—No. 136 (July 3, 1941). If this 
Court should hold that petitioner is taxable as a 
corporation, it seems that it should be entitled to 
prove such adjusted declared value of its capital 
stock as might be disclosed by delinquent returns. 
Otherwise, the tax will not be correctly computed. 
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It appears that there is ample authority for grant¬ 
ing petitioner’s request for a further hearing in 
which to present evidence from which the Board can 
determine the correct tax. Those authorities are 
• already before this Court in the case of Second 
Carey Trust v. Commissioner of Internal Revenue, 
No. 7865, now pending as a companion case, and it 
would seem appropriate to incorporate them herein 
by reference and the argument presented with them, 
rather than again set them out in full. It is there¬ 
fore, respectfully requested that the Court read in 
connection with its consideration of this point, the 
argument set out in Point C on pages 41 to 50, in¬ 
clusive, in the brief filed in that case. 

CONCLUSION. 

In view’ of the foregoing it is submitted that this 
Court should reverse the Board and hold that peti¬ 
tioner is a true trust in fact and in law and that it is 
taxable as a trust and not as a corporation; and, if it 
be held otherwise, then that petitioner is entitled to 
a further hearing in w’hich to present evidence in 
order to enable the Board to compute the income 
and tax liability correctly. 

Respectfully submitted, 

Geo. E. H. Goodner, 

Munsey Building, 
Washington, D. C. 

Attorney for Petitioner. 


Helen Goodner, 

Munsey Building, 
Washington, D. C. 

Of Counsel. 
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Guy T. Helvering, Commissioner of Internal Revenue, 

RESPONDENT ! 


ON PETITION FOR REVIEW OF DECISIONS OF THE UNITED STATES 

BOARD OF TAX APPEALS 

i 

_ i 

I 

BRIEF FOR THE RESPONDENT ! 


OPINION BELOW 

I 

The memorandum opinion of the Board of Tax Appeals 
(App. 28) 1 is not officially reported. 

JURISDICTION 

i 

This petition for review involves income and excess promts 
taxes for the year 1933 in the amounts of $4,369.27 and 
$1,588.83, respectively, and income and excess profits taxes jfor 
the year 1934 in the amounts of $6,844.44 and $2,488.89, jre- 
spectively, and is taken from decisions of the Board entered 
October 7, 1940, and October 10, 1940. (App. 38-39.) The 
case is brought to this Court by petition for review filed Janu¬ 
ary 7, 1941 (App. 40), pursuant to the provisions of Sections 
1141 and 1142 of the Internal Revenue Code and stipulation 
of the parties (App. 48). j 

1 Unless otherwise indicated, references herein to “App.” are to the ser¬ 
rate appendix to the taxpayer’s brief. 




2 


QUESTIONS PRESENTED 

1. Whether the Board of Tax Appeals erroneously failed to 
make any material findings of fact. 

2. Whether the taxpayer is an association within the mean¬ 
ing of Section 1111 (a) (2) of the Revenue Act of 1932 and 
Section 801 (a) (2) of the Revenue Act of 1934, taxable as a 
corporation. 

3. W’hether the Board erred in refusing to admit in evidence 
a revenue agent's report of an examination of the taxpayer’s 
1933 return. 

4. If the taxpayer is an association taxable as a corporation, 
whether the Board erred in denying the taxpayer’s motion for 
a further hearing. 

STATUTES INVOLVED 

The statutes involved are set forth in the Appendix, injra, 
pp. 13-16. 

STATEMENT 

The facts found by the Board of Tax Appeals are substan¬ 
tially as follows (App. 29-32): 

The taxpayer is an express trust. Its principal office is at 
Tulsa, Oklahoma. (App. 29.) 

Under a purchase agreement entered into June 3. 1933, The 
Southwest Company, an express trust, acquired from the Jacob 
Oil Corporation an undivided interest of approximately 40 
per centum of the working interest in an oil and gas lease at 
Oklahoma City, Oklahoma, with one producing well located 
thereon, together with all equipment used in connection there¬ 
with and located thereon and a right to receive the sum of 
S25.000 payable out of 9 1 /(> per centum of the working interest 
in another oil well known as the Turner well located at Okla¬ 
homa City. Oklahoma, upon the payment of the consideration 
of $140,000. (App. 29.) 

By an instrument dated June 10, 1933, the Southwest Com¬ 
pany and the trustee thereof created Series “A” Trust and 
declared that they held the purchase agreement with the Jacob 
Oil Company and would hold the properties described therein, 
together with two certain oil and gas mining leases located in 
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Custer County. Oklahoma, in trust for the holders of certifi¬ 
cates of beneficial interest in Series “A” Trust. (App. 29.)j 

The trust instrument (App. 57-64), which was included in 
the Board’s findings by reference, provided that the trust prop¬ 
erty would embrace not only the property described but all 
other property thereafter conveyed to the trust, and thatj the 
trustee should, at its option, have the right to acquire and hold 
for the benefit of the trust any other property not specifically 
described therein. All business was to be transacted and docu¬ 
ments and papers executed in the name of Series “A” Trjust. 
(App. 29-30.) 

The trust was to continue for a period of 20 years, and, ufiless 
terminated sooner as provided in the instrument, it was t<j) be 
liquidated by the trustee and the net proceeds therefrom dis¬ 
tributed to the unit holders of beneficial interest upon surrender 
of their certificates, the trustee to have the absolute right of 
disposition of the property on such liquidation. (App. 30.)! 

Under the instrument the capital of the trust is divided ijnto 
2,800 units of beneficial interest to be sold to unit holders 
and evidenced only by certificates of interest which wjere 
transferable only on the books of the trust upon surrender of 
the certificates properly endorsed. (App. 30.) 

The trustee has full power to “hold, handle, operate £nd 
manage the property, and to receive and distribute the pro¬ 
ceeds therefrom” as provided in the instrument. (App. 30.) 

The trustee, with the consent of the owmers of two-thirds 
of the units of the trust, may sell or convey trust property, 
and the purchaser of any property from the trustee can rj?ly 
on the representation by the trustee that it has power to §ell 
and convey. The trustee may also liquidate the trust befqre 
the end of the 20 year period, or modify or amend it with 
the consent of the holders of two-thirds of the beneficial 
units. (App. 30.) 

All expenses incident to the carrying on of the trust are ito 
be paid by the trustee from the gross receipts, and the trustee 
is entitled to compensation of 5 per cent of gross receipts, lqss 
the cost of operating and developing the property. The uriit 
holders are entitled to the income from the property, lejss 
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authorized expenditures, but the trustee may reserve from 
the amount distributable to unit owners such sums as it may 
deem necessary and may hold the same for future disposi¬ 
tion. (App. 30-31.) 

The instrument provides that no partnership is created be¬ 
tween the owners of beneficial units and the trustee, but the 
trustee shall have the sole and exclusive right to manage the 
business of the trust estate without interference from unit 
owners. (App. 31.) 

The sale or transfer of units in any manner whatever does 
not effect a dissolution of the trust or have any effect what¬ 
ever on the trust estate. (App. 31.) 

Under the trust instrument and the “Certificate of Interest” 
neither the unit owners nor the trustees of the trust are per¬ 
sonally liable for any debts or obligations of the trust. (App. 
31.) 

There were no other wells drilled on the trust property dur¬ 
ing 1933 or 1934. The leases in Custer County, Oklahoma, 
expired for non-payment of rentals. (App. 31.) 

The taxpayer paid its proportionate part of the cost of 
operation of the oil well to Jacob Oil Company which con¬ 
ducted the operation of the well. The one oil well required 
little attention. The Southwest Company kept a separate 
set of books for taxpayer, but no effort was made to set up 
capital and surplus or net profits accounts. Distributions to 
beneficiaries of the taxpayer were made from net receipts from 
oil and gas and the $25,000 oil payment. (App. 31.) 

The taxpayer filed a return for the calendar year 1933 
on form 1040 showing a net loss of $19,402.94. Among the 
claimed deductions from gross income were distribution to unit 
holders, $41,123 and depletion, $24,250.81. In computing the 
deficiency here in question the Commissioner disallowed the 
deduction of $41,123, “distribution to unit holders”, and al¬ 
lowed depletion in the amount of $9,653.98, computed on a 
percentage basis, as 27 y 2 percent of $35,105.40. He disallowed 
claimed depletion in the amount of $14,596.83. (App. 31-32.) 

Taxpayer filed its income tax return on form 1040 for the 
year 1934 showing a net loss of $21,234.56. Among the claimed 
deductions was “Distribution to unit holders”, $74,200, and 




“Depletion and Depreciation”, $19,592.64. The Commissioner 
disallowed both of these claimed deductions, although ] the 
report of the revenue agent which formed the basis of] the 
Commissioner’s determination stated that “Examiner cbuld 
obtain information from taxpayer’s files from which cost] de¬ 
pletion, depreciation and allowable depletion could be com¬ 
puted as taxpayer will make all information available.” 
(App. 32.) 

The taxpayer did not file a capital stock tax return I lor 
either of the years involved in the present proceeding, j In 
computing the deficiencies here in question, the Commissioner 
computed the excess profits tax without any allowance based 
on an adjusted declared value of taxpayer’s capital stbck. 
(App. 32.) 

The taxpayer filed two petitions with the Board, one for ithe 
year 1933 (App. 7) and the other for the year 1934 (App. 15). 
These petitions alleged that the Commissioner erred (a)j in 
determining that the taxpayer was an association taxable ais a 
corporation; (b) in basing the computation of taxable net In¬ 
come of the taxpayer on accounts as recorded by a fiduciary 
in accounting for net cash receipts “which do not give effect 
to taxable net income of an association”.; (c) in basing the 
computation of depletion for the year 1933 on 27 y*Sfo of gross 
income without any consideration of depletion based on cost 
or adjusted basis, and in making no allowance for depreciation 
or depletion for the year 1934, and (d) in making no deduction 
for 12i/o% of a declared value of capital in the computation!of 
the excess profits tax. (App. 7-8,16-17.) 

The Board held that the taxpayer was an association taxa¬ 
ble as a corporation. With respect to depletion for the yejar 

1933, the Board held that the Commissioner’s determination 
should be affirmed because the taxpayer had offered no evi¬ 
dence to show it to be erroneous. With respect to the yejar 

1934, the Board held that the taxpayer was entitled to a deduc¬ 
tion for so-called percentage depletion, but that no deductipn 
might be made for cost depletion or depreciation because 0f 
the failure of the taxpayer to introduce evidence upon whi^h 
such deductions could be computed. The Board further held 
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that no error was committed by the Commissioner in failing 
to make a deduction for 12^% of a declared value of capital 
in the computation of the excess profits tax since the taxpayer 
had not filed any capital stock tax return for either of the 
years involved, had not declared any value of its capital stock 
and had not shown that any capital stock tax was assessed 
against or paid by it. (App. 32-35.) 

Motion for a further hearing (App. 26) and motion for re¬ 
hearing (App. 35) were denied by the Board (App. 35). 

SUMMARY OF ARGUMENT 

I 

The taxpayer’s contention that the Board erred in failing 
to make certain material findings of fact is without merit. 
Several of the facts referred to by the taxpayer were in sub¬ 
stance included in the Board’s findings, and under the evidence 
before it the Board was not required to find as facts the other 
matters referred to by the taxpayer. 

II 

The present case is not distinguishable from Second Carey 
Trust v. Commissioner, No. 7865, now pending in this Court, 
and for the reasons stated in the Government s brief in that 
case the conclusion of the Board that the taxpayer here in¬ 
volved is an association taxable as a corporation is correct. 

III 

The Board did not err in refusing to receive in evidence 
the report of the revenue agent who examined taxpayer's 
1933 tax return. Reports of revenue agents are not compe¬ 
tent evidence of the facts contained therein. The only 
purpose for which they may be admitted is to show the basis 
upon which the Commissioner predicated his action in de¬ 
termining the deficiency in controversy. Where, as here, the 
conclusion of the revenue agent is not accepted by the Com¬ 
missioner, an agent’s report is immaterial and irrelevant. 
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IV 

I 

The Board did not abuse its discretion in refusing to ^rant 
the taxpayer a further hearing. 

ARGUMENT 

I 

I 

The Board made all material findings of fact required by the 

evidence 

The taxpayer contends (Br. 19-20) that the Board erreld in 
failing to make certain findings of fact which the taxpayer 
urges were required by the uncontradicted testimony ofj the 
witness Brown. 

Certain of the matters referred to by the taxpayer Ijiave 
been found as facts by the Board. Thus the Board has found 
that the income in question was from the operation of on£ oil 
and gas well and from the $25,000 oil payment. (Appj 31, 
34.) It has also found that the operation of the well was 
conducted by the Jacob Oil Company. (App. 31.) In yiew 
of this affirmative finding, it was not necessary for the Bpard 
to make the negative finding that the trustee of taxpayer! did 
not operate the well. 

The testimony of the witness Brown did not require a find¬ 
ing that the trustee or the trust had nothing to do with j the 
operations and performed no activities in connection with | the 
lease or lease interest except to receive its share of the pro¬ 
ceeds from the oil and gas sales. This witness testified (App* 
51) that the trust w*as conducted in accordance with the tetins 
of the trust instrument. Under the trust instrument, jthe 
trust acquired an interest in the well itself and not merely an 
interest in the proceeds of operation. The trust w T as obli¬ 
gated to pay its proportionate part of the expenses of opera¬ 
tion and the trustee had the duty of checking the expenditures 
and the duty, if the expenditures were unreasonable, to pro¬ 
test and to go into court if necessary to sustain the protest. 
It w’as further the duty of the trustee to see that the operat¬ 
ing agreement was faithfully performed by the operator. Wfith 
respect to the non-producing leases it was incumbent upon 

421243—41 - 2 ! 
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the trustee to take all reasonable steps to realize something 
upon them for the trust. 

We submit that the contention of the taxpayer that the 
Board erred in failing to find certain facts is without merit. 

II 

The Board correctly held that the taxpayer is an association 
within the meaning of the revenue act, taxable as a cor¬ 
poration 

The Board held (App. 33-34) that the manner of organiza¬ 
tion, the power and duties of the trustee, the rights of unit 
holders, the limitation of liability of the trustee and unit hold¬ 
ers, the provisions for the continuance of the trust through 
succession of trustees, the effect of a transfer of beneficial units 
by death or otherwise, and the manner of carrying on the busi¬ 
ness of the trust are substantially the same in the present case 
as in the case of Second Carey Trust v. Commissioner, 41 B. 
T. A. 800, now pending on appeal in this Court, No. 7865. On 
the authority of that case, the Board held that the taxpayer 
here involved is an association taxable as a corporation. 

The taxpayer agrees (Br. 21) that there are no substantial 
differences between the present case and the Second Carey 
Trust case. For the reasons set forth in the Government’s 
brief in that case, we respectfully submit that the Board was 
correct in holding that the taxpayer here involved is an asso¬ 
ciation taxable as a corporation. 

III 

The Board did not err in refusing to admit in evidence the 
revenue agent’s report on his examination of taxpayer’s 
1933 return 

The taxpayer contends (Br. 21-23) that the Board erred 
in rejecting the report of a revenue agent with respect to his 
examination of taxpayer's 1933 return. This report was not 
received in evidence by the Board on the ground that the con¬ 
clusion contained in the report was not accepted by the Com¬ 
missioner. 

Reports of revenue agents are not competent proof of the 
facts stated therein. Garnet I. McMahon, Inc. v. United 
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States, 61 C. Cls. 559; Blundon v. Commissioner, 32 B. T. A. 
285, 288-289; Gould-Mersereau Co. v. Commissioner, 21 B. 
T. A. 1316, 1324-1325, petition for review dismissed without 
opinion, June 30,1932; McFetridge v. Commissioner, 9 B. T\ A. 
759,763; Hunter Coal Co. v. Commissioner, 2 B. T. A. 828,1829. 
The sole purpose for which such reports are admissible is to 
show the basis upon which the Commissioner predicate^ his 
action in determining the deficiency in controversy. Alliance 
Milling Co. v. Commissioner, 10 B. T. A. 457, 458. A revenue 
agent’s report not shown to have been used by the Commis¬ 
sioner is irrelevant and immaterial. Wilson v. Commissioner, 
16 B. T. A. 1280,1284^1286; Becker v. Commissioner, 8 B. T. A. 
65, 67. The action of the Board in the present case in refusing 
to receive the agent’s report in evidence on the ground that 
the conclusion contained therein was not accepted by the Com¬ 
missioner was, therefore, plainly correct. 

Furthermore, the statement (App. 12-14) attached to| the 
deficiency notice for the year 1933 which was transmitted to 
the taxpayer clearly shows what adjustments were made) by 
the Commissioner in the taxpayer’s return for 1933. If | the 
taxpayer had wished to prove the items of income and deduc¬ 
tion which were shown on its return, it could have readily 
done so by other and better means than the agent’s repjort. 

The point which the taxpayer seeks to establish in this 
Court apparently is that it has not been allowed percent|age 
depletion upon an oil payment received in 1933. In the state¬ 
ment attached to the deficiency notice for 1933 it was shdwn 
that depletion was allowed by the Commissioner equal to 
27M>% of $35,105.40. (App. 13.) The only assignment of 
error in the taxpayer’s petition to the Board for the year 
1933 with respect to depletion is that the computation! of 
depletion which was made by the Commissioner is erroneous 
because based on 27*4% of gross income without any consid¬ 
eration of depletion based on cost or adjusted basis. (App. |S.) 
Taxpayer has not sought to amend this petition. The Board 
held that the Commissioner’s determination as to this itiem 
should be affirmed because the taxpayer had offered no Evi¬ 
dence which showed it to be erroneous. (App. 34.) More¬ 
over, the taxpayer does not assign as error in its petition for 


I 



10 


review in this Court any failure on the part of the Board or 
the Commissioner to allow it percentage depletion on such 
amounts as may have been received by it on the oil payment. 

We submit that there was no error on the part of the 
Board in refusing to admit the revenue agent’s report. 

IV 

The Board did not err in denying the taxpayer’s motion for a 

further hearing 

Taxpayer contends (Br. 23-26) that the Board erred in 
refusing to grant it a further hearing. In support of this con¬ 
tention it refers to the argument in its brief in the case of 
Second Carey Trust v. Commissioner, No. 7S65, now pending 
in this Court. We respectfully submit, for the reasons set 
forth in the Government’s brief in that case, that the Board 
did not abuse its discretion in denying the taxpayer a further 
hearing. 

In connection with its request for a further hearing, the 
taxpayer points to an additional matter present in the case at 
bar which is not involved on the appeal in the Second Carey 
Trust case, namely, the failure of the Board in the instant 
case to allow it a deduction for 12%% of a declared value of 
capital in the computation of the excess profits tax. In this 
respect the Board sustained the action of the Commissioner 
in refusing to make such a deduction because the taxpayer had 
not filed a capital stock tax return for either of the years here 
involved, had not declared any value of its capital stock, and 
had not shown that any capital stock tax was assessed against 
it or paid by it. (App. 35.) 

Under Section 215 (a) of the National Industrial Recovery 
Act, infra, p. 14, there was imposed upon every domestic cor¬ 
poration with respect to carrying on or doing business an 
excise tax of SI for each $1,000 of the adjusted declared value 
of its capital stock. That section required every corporation 
liable for tax under the section to make a return and in that 
return to declare the value of its capital stock. Section 216 
of the National Industrial Recovery Act, infra, p. 15, im¬ 
posed upon the net income of every corporation an excess 
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profits tax equivalent to 5% of the portion of its net income 
in excess of 12%% of the adjusted declared value of its capi¬ 
tal stock." It has been said that the two taxes were in tjhis 
way interlocked so as to put taxpayers in a deliberately 
planned dilemma: If they reduced the “declared value” of tlieir 
capital, they reduced pro tan to that part of their income which 
was exempt from the “excess profits tax;” if they raised it, 
they increased the “capital stock tax.” Rochester Gas\ & 
Electric Corp. v. McGowan, 115 F. (2d) 953, 955 (C. C.jA. 
2nd). See also Prime Securities Corp. v. United States, 119 
F. (2d) 939 (C. C. A. 6th); American Viscose Corp. v. ko- 
thensies, 121 F. (2d) 186 (G. C. A. 3rd). 

The choice given to taxpayer under Section 215 of the Ra¬ 
tional Industrial Recovery Act with respect to declaring jthe 
value of its capital stock was an arbitrary choice which would 
not necessarily have a relationship to the actual value. Sipce 
the taxpayer has never filed a capital stock tax return and 
has never declared any value for its stock, and since the Com¬ 
missioner has never filed a return for the taxpayer or de¬ 
clared a value for the stock, the Board obviously could not 
make a deduction for 12%% of a declared value of capital! in 
the computation of taxpayer’s excess profits tax for therej is 
no provision in the law which would permit the Board itself 
to declare a value for the taxpayer. 

In the deficiency notices sent to the taxpayer (App. 12—14) 
it was shown that the Commissioner had determined that the 
taxpayer was an association taxable as a corporation and it 
was also shown that an allowance was not made in the coim¬ 
putation of the excess profits tax for 12%% of a declared value 
of capital stock because no capital stock tax return had boen 
filed (App. 22-25). The taxpayer at that time could halve 
filed a capital stock tax return and could have declared a va}ue 
for its capital stock. In the cases of Del Mar Addition v. Com¬ 
missioner, 113 F. (2d) 410 (C. C. A. 5th), Jordan Creek Placers 
v. Commissioner, 43 B. T. A. 131, and Huron River Syn\ii- 

2 Sections 701 and 702 of the Revenue Act of 1934. c. 277, 48 Stat. (jst), 
contain provisions substantially the same as Sections 215 and 216 of the 
National Industrial Recovery Act. 
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cate v. Commissioner , 44 B. T. A. 859, relied upon by the tax¬ 
payer (Br. 25), the Commissioner, as here, had determined that 
the several taxpayers were associations taxable as corpora¬ 
tions. In each of those cases the taxpayer, prior to a hearing 
before the Board of Tax Appeals, filed a capital stock tax re¬ 
turn for the purpose of fixing the declared value of the capital 
stock in the event the Board or the courts should determine 
it to be liable for taxation as a corporation. It was held that 
the return, though delinquent, was effective to fix a' value for 
the stock to be used in computing the excess profits tax. In 
the present case the taxpayer could have followed the same 
course. No sufficient excuse was offered by the taxpayer for 
failing to file its return after it had been advised of the Com¬ 
missioner’s determination that it was taxable as a corpora¬ 
tion, and in the circumstances we respectfully submit that the 
Board did not abuse its discretion in refusing to grant the tax¬ 
payer a further hearing. 


CONCLUSION 

The decision of the Board is correct and should be affirmed. 
Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
J. Louis Monarch, 
Gerald L. Wallace, 

Lee A. Jackson, 

Special Assistants to the Attorney General. 

October, 1941. 



APPENDIX 


Revenue Act of 1932, c. 209,47 Stat. 169: 

Sec. 161. Imposition of tax. 

(a) Application of tax. —The taxes imposed by this 
title upon individuals shall apply to the income; of 
estates or of any kind of property held in trust, includ¬ 
ing— 

I 

***** 

(2) Income which is to be distributed currently! by 
the fiduciary to the beneficiaries, and income collected 
by a guardian of an infant which is to be held or dis¬ 
tributed as the court may direct; 

***** 

| 

(b) Computation and payment. —The tax shall be 
computed upon the net income of the estate or trpst, 
and shall be paid by the fiduciary, except as provided 
in section 166 (relating to revocable trusts) and section 
167 (relating to income for benefit of the grantor). 
For return made by beneficiary, see section 142. 

Sec. 162. Net income. 

The net income of the estate or trust shall be com¬ 
puted in the same manner and on the same basis a$ in 

the case of an individual except that— 

***** 

l 

(b) There shall be allowed as an additional deduction 
in computing the net income of the estate or trust [the 
amount of the income of the estate or trust for its taxable 
year which is to be distributed currently by the fiduciary 
to the beneficiaries, and the amount of the income Col¬ 
lected by a guardian of an infant which is to be held 
or distributed as the court may direct, but the amojint 
so allowed as a deduction shall be included in computing 
the net income of the beneficiaries whether distributed 
to them or not. * * * 

( 13 ) 


! 
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(Sections 161 and 162 of the Revenue Act of 1934, c. 277, 48 
Stat. 6S0, contain provisions identical with the corresponding 
sections of the 1932 Act above quoted.) 

Sec. 1111. Definitions. 

(a) When used in this Act— 

(1) The term “person’’ means an individual, a trust 
or estate, a partnership, or a corporation. 

(2) The term “corporation” includes associations, 
joint-stock companies, and insurance companies. 

(3) The term “partnership” includes a syndicate, 
group, pool, joint venture, or other unincorporated or¬ 
ganization, through or by means of which any business, 
financial operation, or venture is carried on, and which is 
not, within the meaning of this Act. a trust or estate 
or a corporation; and the term “partner” includes a 
member in such a syndicate, group, pool, joint venture, 
or organization. 

***** 

(U. S. C., Title 26, Sec. 1696) 

Section 801 of the Revenue Act of 1934, c. 277, 48 Stat. 680, 
contains provisions identical with those of Section 1111 of the 
Revenue Act of 1932 quoted above. 

National Industrial Recovery Act, c. 90,48 Stat. 195: 

Sec. 215. (a) For each year ending June 30 there is 
hereby imposed upon every domestic corporation with 
respect to carrying on or doing business for any part of 
such year an excise tax of SI for each SI,000 of the 

adjusted declared value of its capital stock. 

***** 

(d) Every corporation liable for tax under this sec¬ 
tion shall make a return under oath within one month 
after the close of the year with respect to which such 
tax is imposed to the collector for the district in which 
is located its principal place of business or, if it has no 
principal place of business in the United States, then 
to the collector at Baltimore, Maryland. * * * The 
Commissioner may extend the time for making the re- 
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turns and paying the taxes imposed by this section, 
under such rules and regulations as he may prescribe 
with the approval of the Secretary, but no such exten¬ 
sion shall be for more than sixty days. 

* * * * « 

! 

(f) For the first year ending June 30 in respect of 
which a tax is imposed by this section upon any jcor- 
poration, the adjusted declared value shall be the vqdue, 
as declared by the corporation in its first return under 
this section (which declaration of value cannot) be 
amended), as of the close of its last income-tax taxjable 
year ending at or prior to the close of the year for which 
the tax is imposed by this section (or as of the date of 
organization in the case of a corporation having ncj in¬ 
come-tax taxable year ending at or prior to the close of 
the year for which the tax is imposed by this !sec- 
tion). * * * 

(g) The terms used in this section shall have the 
same meaning as when used in the Revenue Act of lj)32. 

Sec. 216. (a) There is hereby imposed upon thejnet 
income of every corporation, for each income-tax tax¬ 
able year ending after the close of the first year in| re¬ 
spect of which it is taxable under section 215. an excess- 
profits tax equivalent to 5 per centum of such portion 
of its net income for such income-tax taxable yeat as 
is in excess of 12*4 per centum of the adjusted declaired 
value of its capital stock (or in the case of a foreign 
corporation the adjusted declared value of capital Em¬ 
ployed in the transaction of its business in the United 
States) as of the close of the preceding income-tax fax- 
able year (or as of the date of organization if it ljiad 
no preceding income-tax taxable year) determined as 
provided in section 215. The terms used in this section 
shall have the same meaning as when used in the Rev¬ 
enue Act of 1932. j 

(b) The tax imposed by this section shall be assessed, 
collected, and paid in the same manner, and shall be 
subject to the same provisions of law (including p£n- 
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alties), as the taxes imposed by title I of the Revenue 
Act of 1932. 

Sections 701 and 702 of the Revenue Act of 1934, c. 277, 48 
Stat. 680, contain provisions substantially the same as Sections 
215 and 216 of the National Industrial Recovery Act above 
quoted. 


- 
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